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Ludt SU LyLy Nguyln

Theo quan nidm ¢ x0a ‘ST, Néng, Cong, ThiOng’ nglUi Vilt thOOng trl ng dai gili sT phu. Budn
ban dilc kO vao hling chot nén hOn nla thl kO tr00c day thO0ng mOi it phat tridn so vi cac
ni0c khac t0i A Chau, nhing t0 sau biln ¢ 1975 dlng bao ta tli hii ngoli phin dong rit thanh
cbng trong thiOng tri0ng nhit la t0i Hoa KO. Tuy nhién 10 10i buén ban trén dit MO r0t khac bilt
viil0i buén ban t0i Vit Nam du b0t cO thlinao vi c6 sU dilu hanh r0t chltchl cla lult thdDng
mOi. MOt trong lanh v ¢ quan trlng nhit trong lul't thO0 0 ng mOi Hoa KO dem bl o d0'm an toan
cho cac thi 0 ng nhan trong mUi holt ding giao dich la luDt khD DOc (contract law).

LuCt kho 00c lién quan diin t0t c0 mOi khia cOnh vO thilt I0p, duy tri, hay h0'y b0 m0t giao kOt
hay thC a thull n gi0'a hai ca nhan hay céng ty. Hang ngay cl trilu ngili hDa hnvadingy vOi
nhau d0 mOivOn d0 d00i mOi hinh thi ¢ khdc nhau. Lult khD 00c c6 thd ap ding cho t0t ¢l mOi
trd0ng hOp du lI0n nhd hay khac bil't t0 chuyOn nhin I0i m0i ddn nha bl n an cOm t0i, hoU ¢ di xin
dilcviDclam O mOtclOa hang, hay I0n hin n0a nhd trang thOu chi 0o phi thuyl n khéng gian
cho NASA ching hin. N6i chung lul't khi O0c chiphDitltcD cac loligiao U0c, thOa thuln, hIp
ding b0t kDO ai da I0p ra hay thulc lanh vi ¢ gi. Tuy nhién cling c6 mit vai lodi dic bilt dilc
phan lodi riéng nhi lult lao dl ng (labor law) chuyén vil thO a thuln gi0a cong an vil c lam, hay
lu0t hun hO p (partnership law) chuyln vO chung vO n lam an vOi nhau. Khac hiin vOi lult tai sOn
va ludtbdt cln, lult khD 00c cha tring din ha hin vathOa thuln sO hoan tOt mOt sO vil ¢ trong
t00 ng lai, thi d0 nhO hoan thanh chl t0 o phi thuyl n va giao hang vao mit thii gian hin d0nh
trd0c. Trong khi d6 lult tai sUn &p diing cho sO villc hiln t0i, nhD mOt kO xam nhip nha ngd0i
khac la vi phOm chi quydn chl nhan dang si hlu. Con I0i ludt bdt cOn x0 mOt sO vilc trong qué
khO nh0 mOtngO00i lai xe qua tdc dl gay thi [ ng tich cho b0 hanh nén phii blithDIng nOn nhéan
nhOng gi da cé tri0c tai n0n nhi sOc¢ khd e va nang 10 ¢ kidm s ng.

Theo khia cllnh phap lult, khi 00c la cai may vin ding sinh hol't xa hii va luit khD 00cla diu
nhit lam cho s vin hanh d00c chu toan ém thim. Trén th0 trl0ng kinh t0 vilc hoan t0t phan
phii hang héa, phan lolilao ding va siin xul't dlu di0c phli hip qua khd 00c. Thidl ai cling
cOn phO0ng tidn di chuyOn thi c6 cong ty chi t0o ra xe hUi, di nhién ndu xe t0t va r0 thi ngd0i
tiéu th0 sO d0ng y mua xe d6. Hang siin xul't dap 0ng d00c¢ nhu cOu trén bl ng cadch mO0n nhén
cbng, mua nguyén lilu, chi t0o rdi qul ng cao tung ra thd tri0ng, cung cllp cho cac dili ly sau
hit ban I0i cho khach hang. TOt ¢l cac giao diich dé dilu diiUc til n hanh qua cl ngan khi 00c.
NhO vy khO 00cdem I0il0iich chotOtcl:congty sinxultkilm diOcl0ildnI00ttr0 100ng cho
nhan cong va ngili tiéu thO h00Ong di0c I0i ich cOa mén hang. Tuy nhién khi 00c con dem I0i
nhidu I0i ich hInla chd cung cOp sOn phm. MOingOOidlu difcthda mén00c muln trong sult
culc diiqua nhing giao ki't da I0p. Theo dulli hic viln cao cp, I0a chin nghd nghil p thich
hip, xay ding nha cla, hi0ng thl c&c s thich, ... {0t cl diu hoan thanh qua kh0 00c. Nhin mOt
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cach rIng rai hiin, kh 00c tiln hanh qua t0 dovatl I0p c0a mii ca nhan. Hoa KO la mOt xa hoi
dan chi va climd t0i day miicad nhan dlu c6 dly di t0 do dl dit nhing gi hU chin IDa.

Khi 00c do d6 da xac dinh dilc y nghia cla x& hiidittrén can bln thl tri0ng va sl I0achOn
canhan. B0 tio di0c mit xa hiinhd viy luit khD 00c ¢ hai nhidm v dic biltla cung clp
ding cl di gilli quydttranh chip trong cac culc trao dlli va ctng tlo lién hi cla xa hiivditD do
vatl I0p. ThD nhOt, nOu cO déi bén cung hoan thanh nhing dillu cam kOt v i nhau thi h0'n nhién
khong cIn din lult khD 00c, nhi ng trong thd c t0 khéng mOy ¢ thd a hil p kOt thuc hoan hi o, do
dé lult khi D0c blo vO an toan cho cac hia hin t00ng lai. TO luc b0t dlu thOa thuln cho din
luc hoan t0t, nu xOy ra b0t cl dilu gi b0t thanh chlc chin sO lam cho miilién h0 b0 st mO.
Thidl hDadind0d mOtbulitilc ma khdéng din, ky giao kéo mua nha rli khéng di 0 ¢ ngan hang
chO p thul n cho vay ti0 n, khéng di 0 ¢ nha thl u cung cl p dung mOu hang hay dich vl da thla
thuln,... do d6 ludt kho 00c b0t bullc ddi bén cam kit sU phli hoan t0t trong thi hOin da dingy
dl blodimchotltcl diudlilc yéntam holch dinh hay diutl dia vao tin nhilm 00c hdn.
Lultkho O00cconlading l0c giliquydtcac trl nglix0y ra trl0c hay sau khi hoan thanh giao
kOt. PhOn I0n cac hOp ding ddu c6 thD thOOng I00ng va sla dli dd dang, nhi ng cting c6 nhil u
khi khéng di0c¢ subn s nén phiidung diin lult khd O0c d0 gili quydt. Tuy vy cho du cé trlic
trdcdin miy vilc dlara lult phap gili quyltchl labllc culibltdlc di ma théivi khillp giao
00c vOinhau ai cting mud n thi hanh cac didu thDa thun mit cach t0t a0 p chd khdéng cO tinh
muln dem nhau hi n thua ngoai tda. Khi cé triic tri ¢ xOy ra billn phap diu tién la thuylt phic
dan x0p, kI d0n mOi la hanh dl ng phi n khang trong khudn khi théng thiOng, qua l[0m miidla
chl tai b0 ng tidn, nhi vy con hinla nh luDt sO dla ra toa viitOn phi chOc chin khéng nhi.

ThO hai, lu0t khD 00c ton trlng t0 do ca nhan bl ng cach chl &p bullc nhiing ngl0i hIa hin
phii gil I0i hOa nfu hD chdu nhOn trach nhilm nhing gi da hia. Bé la quyln 't0 do I0p 00c¢'
(freedom to contract) la khU nang I0p hOp d0 ng minh muln va 't0 do khéong I0p 00c' (freedom
from contract) la quylln khéng bl ép bullc phli l0p hU'p d0 ng nao khéng muln. Trong I0ch sO t0
phap Hoa KO c6 &n 10 Hurley v. Eddingfield (1901) x0y ra tdi thO trdn nhD Mace U Indiana theo
d6 George Eddingfield la mOt bac sT gia dinh da t0 ng cham séc sult thii ki thai nghén cho ba
Charlotte Burk. Lac [am b n ba Burk b0 bang huylt, ngl0i nha ben chly din clu clu
Eddingfield, nhilng bac st nay t0 chli khdng dlin. Gia dinh Burk I0i mOy I0n cho ngd0i tdi nan n0
rl ng trong vung khéng cé bac s nao khac ma bl nh nhan thi dang trong tinh tri ng nguy hid m
nglt ngheo, hi sin sang tr0 ti0n thu lao vi b0t c0 gia nao. MO ¢ du vy Eddingfield vil n khang
khang t0 chli khéng di 'ching cOn vi ly do gi hOt'. Culli cung ba Burk va hai nhi dlu chit vi
khéng di0c cOu chia. Gia dinh ba Burk ben dlla di n kil n Eddingfield t0i Toa ThiOng ThO'm
Indiana. Toa an nay x0 r0 ng Eddingfield tuy la mOty s c6 dang ky nhi ng khong c6 bl n phn
phiidin cOp cOu ba Burk nilu khéng muln. Toa cling khédng xét diln ylu t0 Eddingfield l1a bac
st gia dinh cla nha hi Burk dang 10 phiicé bl n phln dln clu blnh nhan. Nguyén tic ‘t0 do
khéng I0p 00¢’ da tri ¢ til p ndi Ién nguyén t0 ¢ nay. Lult khi 00c vi dda theo s ding y nén
khong ai c6 quyln blt bulc ngdli khac phUithd a thuln ngoaiy muln ngay c d0n mOty sTduy
nhitcOn din dl clu mOt blnh nhan sip chit.
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An 10 Hurley v. Eddingfield da phi n 0 nh mau thull n khé xac dinh quyln tl do I0p 00cvathla
thul'n theo y muln trong ludt khO 00c. ThO nhit, t0 do I0p 00c khéng phUila mOt nguyén tic
tuydt dii. ThO ¢ t0 ngay nay I00ng tdm nhan lo0i da c6 nhillu thay dli nén bay gill mOi b0 nh viln
blt bulc phlithau nhi n b0 nh nhan hay chd nhan xi nghil'p b0t bullc khéng dii0c kO thl slctlc
trong vil ¢ tuy n mO nhan céng du mul n hay khéng. Thi hai, hoan clnh thi ¢ t0 d& 0nh hO0ng
rit nhilu din s 4p ding quylntl do l0p 00c. ThidlD nhO trong tinh trl ng kinh t0 xuOng ddc

hil n nay, ng00i thOt nghilp phOinhOn b0t cl cbng vill ¢ nao ¢6 thl xin d00c thay vi n0m nha Al
co vilc theo y muOn. Thi ba, lu0t khD 00c chl lién hd mdt phin din s I0a chdn. Thidd nhi
bac sT An vili tinh cach la y st gia dinh thO0ng hay chin bl nh va difu tr0 cho t0tcl mOingd0i
thul ¢ nha 6ng Con trong nhid u nam. Bac st An mi ¢ nhién b0 rang bul c nghta vO khéng chii t0
di0c vil ¢ giup tinh trdng y khoa khi n ¢l p cho gia dinh 6ng Con du khéng c6 ky kit gi vili nhau.
BOnh nhén c6 quyln tin t00ng s dilc bac st din clu chla trong tinh trd ng khi n cl p theo tinh
thO n lién hO y sTva bl nh nhan. Tuy nhién sO thOa thul n cOa déi bén khéng dinh a0 c phl m vi
cla 1 dodinh00c’ va ‘t0 do khéng dinh 00c’ ma phli nhlD din ludt khO 00c phéan xO tuy theo
nhOng didu c6 I0i ich cho x& A0 i.

Thl ng Bl m c6 cai qul t mo

Phu éng xin dl i ba bo chin trau,
Bim ing Bim chl ng 0y trau,

Phu éng xin dJ i mQ t xau ca me,
Bim dng Bim chlng 0y me,

Phu éng xin dl i mi t be gl lim,
Bimidng Bimchlng Oy lim,

Phu 6ng xin dii con chim dli mi |,
Bimring Bimchlng 0y mii,

Phu 6ng xin dlind m x6i, Bl m ci0i...

... Gau chuyln ngd ngén dan gian trén ngl y ché ci0ithOng BOm la mOt anh nha qué ngu
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ngl ¢, thil u khén ngoan ch vi tham an nOm x6i nén bl mOt cO hiivO bl dlicai quitmo Dy
nhidu thd qui gia hOn nhiCu. Trén khia cOnh lult phap day la mOt thidd r0tt0td0 tim hilu luDt
khO 00cla mOtlanh vi ¢ quan tring nhit trong lult thDOng mOi Hoa KO ma chung téi da trinh
bay khai nil m trong tull n tril c.

VOy khi 00c la gi? Cac lul't gia th00ng dung vai t0 ngl chinh yOu lam nln t0ng cho cac giao
dich th00ng miiva 4p diing lult khd 00c nhD giao 00c (a promise) la mOt I0i giao hOn sO lam
hay khéng lam mOt dilu gi vao mit thdi di0 m trong t00ng lai. Hai yOu t0 quan trlng cla giao
00c la trach nhiim va to0ng lai. Khi ai h0'a hi'n lam difu gi ¢6 nghta la ngi0i0y sO chlOc chin
phiilam vilc 0y vao thUi gian da hi'a ch0 khéng cé nghia s lam vidc 0y khi co6 dip hay la sO
lam vilc 0y n0u khong dliy. MOt t0 ngl khac la tha thul n (an agreement) la mit cul ¢ trao dUi
I0i hOa ma cO hai bén dlu cam kOt sU lam cho nhau mt dilu gi trong t00ng lai. B0 Lult ThOng
MOi B0ng Nhot UCC (Uniform Commercial Code) ap dil ng trén toan th Hoa KO (ngoCi tr0 tilu
bang Lousiana v n con 0nh hi0ng theo dan lul't Phap) cé dllnh nghia giao 00cladingy gila
hai bén bl ng I0i néi hay hanh dl ng trong cac trao dlli du la dich v thO0ng mii hay thi hanh
mOt vil c nao d6. Theo dinh nghta trén trd0c hit phOi hiDu ngén ngl song phi0ng (the
language of parties) la nhing dillu di0c¢ déi bén ndi hol ¢ vilt ra khi cam k't vOi nhau d0 m6 t0
quan hi gila ddi bén cung 10 10i giao dich trl0c do (course of dealing) I0n 10 10i d& thi ¢ hanh
nhOng didu hOa hOn (course of performance). Ngoai ra ngén ngl théng di ng con dung danh tl0
khO 00c hay hip ding (contract) d0 chl mOt thDa thul n vidt thanh van b0 n d00c hai bén dit bat
ky kO't. Do d6 kho 00c la mOtvan kiDn phap ly blt bullc nhOng ngl Ui ky kit phUi thi hanh theo
phap lult.

Khi 00cdilcldp difdibltcd hinh thlc nao ma déi bén muln vii nguyén tic can bln la nglli
giao kit phOi hUi dl khD nang ha hin va khd nang thi hanh d00c dilu da hia bl ng hanh dl ng
t00ng lai. HOa hOn d0c xac nhin d nhOt b0 ng cach hidu rd nghia nhing I0i hU a, tuy nhién
ctng c6 nhing hOn 00c khéng cin diin I0i néi. Bilu lult vO I0p khD 00c (contract formation) b0t
diutl nhing dingy ré rdt ma doéi bén bil u thd trong vidc ky ki't. Théng thOOng khO 00c dilc
I0p do mOt bén khii sO bl ng mi chao dim hii (offer) va bén kia hoan t0t b0 ng chip thudn
(acceptance). Thi d0 nhi Phu ong liéntilpdia ldidim hiithOng BOm dii hOt trau bo, ca me,
g0 lim, chim d0i m0id0 10y céi quit mo nhing BIm t0 chOitltch, culicung la dd ngho dOi...
nOm x6i thi d00c BOm chOp nhin, s trao ddi gia hai ngl Ui da hinh thanh mOt h0 p d0 ng c6
hiu IO c theo luDt khO 00c. Tuy nhién trong thic t0 r0t kho tim di0c mOt hip d0ng hoan hi o
theo ly thuylt vi phin nhidu khi 00c On ch0a ngén td md hO thilu chinh x&c.

Khi 00c cn phdird rang vi dé la bl ng chOng cla s thda thuln va giup cho toa an dit can bln
trong nhilng vO x0 bOitin. An 10 Texaco v. Pennzoil Co. (1987) la mit vO x0 bdi00c vOisO tidn
din l0n nhittrong IDch sO t0 phap Hoa KO v mit khd 00c khéng cé van blin ky kO't. Céng ty
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dl u Pennzoil mul n mua hang Getty Oil d0 sat nhUp va banh triIng holt dl ng. Sau mOt thUi
gian thiOng I00ng hOi ding qudn trd Getty Oil chl p thul n nhi 0 ng cho Pennzoil ba phUn b0y
ting sO ¢l philu cla Getty viigia $112 m0t c0 phOn. Lult s dli di0n Pennzoil va hii d0ng
quin trl Getty Oil t0 chic mOt buli Il cé dli diln dbi bén bit tay nhau va hai céng ty cung ra
mOt théng cao chung chinh thi ¢ céng bl thla thuln nay du ring chlla c6 thi m quyln nao cla
Getty Oil kKO'p ky nhin b0 n khi 00c do Pennzoil soll n thi o sl n. Ngay hom sau mit dli th0 cla
Pennzoil la cong ty ddu Texaco tim di n Getty Oil a0 nghl mua 100% héng nay vili gia cao hi'n
la $125 mOt ¢l phOn. HOi d0ng quln trl Getty Oil liln b0 philu chip thuln gt b0 Pennzoil
ngay va chilp nhi n di nghU cla Texaco. Pennzoil bén di din kil n Getty Oil b0i00c¢ va kil n
Texaco la thd phOm gay ra chuyln. BOithO m doan trong vl nay da x0 Texaco phUi blith00ng
thiot h0i 7.53 t0 MO Kim cho Pennzoil cing thém 3 t0 tiln phOt vO (sau d00c toa pha an gilm
xulng con 1 10) cung 590 tridu MO kim ti0 n 1ai. HOu quD vO nay khil' n cho Texaco culi cung
phUi di din pha sin va cac lult gia néu cau hili la gil a Getty Oil va Pennzoil chl'a ¢cé hip dling
ky kOt chinh thO ¢ thi ¢é hilu I0 ¢ khéng? Pennzoil ly luln rdng c0 hai bén da bit tay cng bl
thOa hilp nhi vy lacédiy di ylutl I0p khd 00c r6 rang. Gila Pennzoil va Getty Oil tri0c d6
da tdng nhilu IO n thO 0 ng nghO bt thanh, sau cung Pennzoil chfu nhiOng bl mua cl phOn vOi
gia cao hiin $1.50 (thanh $112) theo dl nghU cla Getty. HUi ding quin tr0 Getty da tr0 I0i thOa
thul n, d0i didn hai bén da b0t tay nhau, n0 r00u sdm-banh chic mOng cung ra thdng cao chung
chinh thi c. Du rI ng con nhilu chi ti0t chda d00c ban d0 nh nhi ng mi ¢ dich chinh cOa di ch vi
nay da ro rlt, Pennzoil cho la dlly d0 ly do dl tin t00ng ring Getty da ding y va lli hC'a coi nh
di0c rang bulc. Getty va Texaco ching dli I0i r0 ng d6 khdng phli la bilu hiDu cla thOa thul'n
vi hai bén trén nguyén tl ¢ con dang trong vong thing thdo chi tilt hOp ding. VOi mOtthOOng
vl [0n nh0 vOy Getty tin ring khi 00c cOn phOivilt thanh van kil n dai vOi r0t nhilu dil u khol n
di thi hanh, do dé villc bllt tay va ra thdng cao chung khéng di yOu t0 rang bul ¢ thanh giao k't
ma ch la ddu hilu chO'ng t0 cul ¢ thdOng nghU con dang ti0 p diin. Sau bl n thang r00i x0 di xO
I0i nhilu I0n t0i toa an qul n Harris til u bang Texas, tdéa vl n x0 cho Pennzoil thO ng kidn. 0 x0O
'cao bli' nay budn ban phii gil chd tin khéng phi dli din luc 'but sa ga chit', céi bit tay viin
bl tr0 bl ng gida khing khilp gin 10 t0 dé-la blil0 ctng co6 gia trl bl ng I0i n6i hay chl vilt.

Theo an I0 trén mOt kh 00c hay hOp d ng khéng hin cln thidt phOi vilt ra thanh van b0 n. ChQ
cOn hai bén t0 thanh y thO'a thul n thi I0i hDa midng cling d0 rang bul ¢c. Tuy nhién c6 vai lo0i

khO 00c phOiviltra vdichD ky mdicé hilu ldc. NhOng dilu hD'a hOn nay d0c chi phiido luDt
vl LOa Do (Statute of Frauds) theo dé liit ké nhil ng lo0i giao kéo c6 tinh cach di bl 10a gt
cOn phOiviltrardé rang micé hilu l0c thidld nhi: gily nd, gil'y hén tha, bl ng khoan bt ding
siin (nha cla, di't dai) hay nhi ng giao keo c¢6 hilu I0 ¢ trén m0t nam hol ¢ c6 gia trd trén $500.
Lult vl LOaBlo dilcdicdingblodim khD 00c vi khi ky van bl n hip dl ng c6 nghia ngliCi ky
t0 ra d0ng d0n thi hanh giao 00c. Tuy nhién tdoa an cing nlil0ng ap ding cla lult LOa Blo di
xét x0 mOt vaitri0ng hOp dCc bilt khéng c6 van kil n chinh thd ¢ nh ng c6 thd chl ng minh bl ng
nhil u hinh thi ¢ khac nhi thD t0, mOu d0n, chi phil u hay bién lai do déi bén dlla ra thi vi khi
00c. Ngoai ra cac van bl n déi khi khong cn din chl ky d0y d0 ma chl cln din diu tich nhi
chi ky t0t, déng diu hay tril n, d0u lan tay, ... cling c6 gia tr0 nhd chi ky. Hang ngay trong hip
thO xuOt hidn nhan nhi n nhdng thD mOi cOp thD tin ddng VISA hay Master Card chp thul n

tr0 0 ¢ (pre-approval) vli lai sult thit cao cung nhilu thO tiln khéng tén khé nult dilc in bl ng
chO rOtnh0 0 mOt sau la nhi ng cai b0y rt th0 nh hanh hidn nay di nhién dl u c6 hilu l0c phap ly
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mOt khi b0t cOn ky nhin.

BOt cl ai cling c6 quyln I0p khi 00c¢, nhing cé hai nhém ngd0idilc lult khd 00c miln trd la tr0
vl thanh nién chla din tuli tr00ng thanh hO p phap (th00ng la mO0i tdm tuli) va nhing ngd0i bl
bl nh thi n kinh. Hai nhém nay dii0c li0t vao lo0i khéng c6 khd nang ky k't (lack the capacity to
contract) do dé I0p giao kéo vili nhilng ngl0i nay ddu bl coi nhd vé hilu (voidable). Tuy nhién
toa an cling diit ra mOt sU ngoli 10, thi dO giao keo vOi mittr0 vO thanh nién dl cung clp nhing
dd thi0t d0ng nhi thOc phOm, san soc y t0, hay gido di ¢ thi ciing c6 hilu I0c kO ¢ trd0ng hip
tr0 vO thanh nién khai man sU tuli sO b0 bulc phdi trd nhing gi da nhi n theo giao ki't.

NhO vy mit khi hai ngd0i hOa hdn va blng long vili nhau thi giao kIt 0y luén luén hi p phap?
Thic ra khéng hIn nhd vl'y ma con tuy thul c vao tinh cach hp I0 cla l0i hOa theo nguyén ly
trao dli (consideration doctrine) cé nghia la mit didu gi cho di d0 bu I0i mOt difu gi nhOn dilc
t0 ngd0i khac. Theo nguyén ly nay it cl cac cullc trao dili hai chilu diu c6 hifu l0c. Tr0 10i thi
dd chuyOn thOng BOm, BOm nhOn ndm x6i cda Phu 6ng d0 diil0y cai qui't mo di nhién la mOt
cullctrao ddihOp 10 vicO BOm IO0n Phd 6ng ddu hanh xO quydn td do I0p khd 00c cOa minh do
d6 c6 thd coi nhd mit hOp ding c6 hilu D¢ vi khi giao 00c ¢l hai bén dlu hilu rd gia trd cla lii
minh hda. Gi0 s ngay t0 luc d0u Phu 6ng vi thich céi quit mo qua va BIm nhin I0i ngay dO
nghd dii ba bo chin trau, sau dé Phu 6ng thiy til ¢ trdu ma di a ra toa xin doi I0i vi 10 gia trl cla
cai quit va trau bo qué chénh |0 ch nhau thi chilc chiln toa s bac bl I0i xin cla Phu 6ng. B0 m
v n thOng kil n vi chl ¢c6 mOi mOt cach thim d0nh gid trl céng bing cla cullc dli chac la sO 10
nguyln cla ngdli mua va ngdOiban trong vilc ky k't hi p dd ng.

Trong lult thd0ng mii Hoa KO tinh chit cOtyOu cla lult khD O0c dOa trén nguyén tlc trao dli
(consideration doctrine) theo dé mit dillu gi cho di d0 dii I0i mOt dilu gi nhin di0c t0 ngdOi
khac s trl thanh giao 00c va di0c rang bulc theo ludt phap nhi da trinh bay trong bai tri 0 c.

VOinguyén tic nay t0t cl cac culc trao dli hai chilu dlu co6 hilu l0c trd nhOng ngoli I0 vOihOa
hi n khéng hi'n b0 gOn theo lult ma tuy theo ID0ng tdm (moral consideration). L0y thi dJ éng

Hai Gilu chll nhan m0t cong ty xay cOt I0n trong I0n tham mOt céng tri0ng 0 ngoli 6 San Diego
di0c anh BOy thO hO cOu thoat chdt khi 6ng di ngang qua mOt t0ng I0u dang xay dung luc mot
ching gich 0 trén cao AU xulng. Anh B0y do phlln 0ng dl'y 6ng Hai sang bén thoat khii gl ch
r0i trng d0u trong gang t0 ¢, nhl ng chinh anh khéng may bl b0 gdch r0t que chan trl thanh tan
phi. Ong Hai ¢ m kich hanh dlng can dim cla anh thD h0 nén ha clp dilng Bly sult dli coi
nhD d0nOn clu ming. Lult khd 00c¢ xac dinh ring nhing lo0i hOa hOn nhO trd0ng hdp nay chi
bl rang bulc tinh thi n chd khéng theo lul't phap vi 0 day thic sO khéng cé sl trao dli. Ong Hai
di0c cOu thoat chit do hanh ding t0 nguyln cla cong nhan Bly khéng c6 giao hin trilc va
cting khéng hi c6 dilu kidn bt bulc din 0n, do dé nlu éng Hai nult IDi sau nay khéng chu clp
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nda s khong phUitli. MOt ngoli I0 khac la ludt bl n phOn (pre-existing duty rule) nhi tri0ng
hip cong nhan dilc céng ty tang I00 ng thang thi 0ng thO 0ng nién vi cong lao mi n can (merit).
QuyOn I0i nay khéng bt bulc va tuy theo céng ty vi dl ng nao ngili 0y vl n phdicd bln phln
lam villc nhD d& di nh, hdng khéng nhn dic gi thém 0 nglUi céng nhéan do dé nlu khéng tang
I00 ng thi cting khdng dem ra toa thi'a di0c¢ vi khéng cé tinh cach trao dli.

Bl nh nghta cl ng nhil ¢ cla nguyén tl ¢ trao dli gay ra nhilu rlc rli I0ng nhi ng trong vil ¢ phén
X0 nhidu hip ding thDOng mOi khdng rd rang. B0 d0t d00c céng bing va mim dio hin toa an
da du di biln cli nguyén tic trén, do d6 mOit I0i h0 a tuy khéng do trao dli nhOng ndu I0i hO a dé
co ly do hip ly gay tin ti0ng cho ngili khac sU dilc hilu l0c phap ly. Tr0 I0itrd0ng hOp 6ng
Hai hia cOp ding dem I0i ni0 m tin cho ngl Ui cong nhén tan ph thi phii gil I0i ma thi hanh.
MOt céng ty hlla clp tiln hO'u cho nhan vién lam vil ¢ lau nam khi hi u tri sO b0t bulc phUi thi
hanh bt kO d0n tinh tr0 ng tai chanh cla cong ty.

NOu mOt giao keo khdng cdng bl ng thi c6 quyln hiy bl khéng? Trong luDt khd 00c¢ day la mOt
cau hiirdtkho tr0 101 vi nguyén tl ¢ trao dUi khdng cho phép tdéa an di dang 0t ngdlc mOt hOp
ding da ky k't cho du c6 bt cong dn mOy vi hai bén coi nhi t0 nguyldn cam kOt v i nhau nén
khi khédng thul n bull m mat mai thi danh phii chOu kOt. Trl vai trl 0 ng hi p qua dang toa ciing cé
cach g tuy nhién r0t khé phan bilt thl nao la ‘b0t céng’. C6 hai phing thi ¢ giup tdéa xac dinh
ndu mOt giao kéo cOn dilc xU I0i. ThO nhOt, toa xét xem trong khi 00c cé dilu gi dang nghi ngll
cO sl ép bullc ky kit du blt cl bén nao. Thi hai, khi 00c c6 I0i nghiéng hiin v mOt bén holc la
chl cé mOtbén dilc I0i mOt cach khac thilng. Trong thc t0 ¢6 thD mOt bén nd m thd thIOng
phong vi gil u kinh nghidm hilu bilt hO'n hay c6 v n lil ng cao hi n, vil ¢ giao kOt chl ng qua chi
la mOt hinh thO ¢ cho hO chil m cang nhilu I0ithD cang t0t. NOu kO gian b0t céc con nit r0i gOi tdi
cha mi dila dim doi tiln chulc mOi thO cho v, cha mi dila bé 0y sl con bl gilt nén tr0 10i
blIng long thi I0i néi 0y c6é dic kO nhD mOt sO 0ng thudn khéng? Theo 'nguyén t0c clUng bach'
(duress doctrine) ndu ai phi cam kit dilu gi di0i sO de dila cla bén kia thi giao k't d6 vé hilu
I0c. Trong thdOng mOi cé nhilu vl 4p d0ng nguyén tdc nay, thi d0 trén mOt chil c t0u dang di
danh cé xa ngoai khi thdy th0 doan de dla chl t0u nlu khéng tang 100 ng thi khéng chly tau
va danh ca na. Ngi Ui chl danh chdu chip thuln yéu sach vi dang 0 gila bil n khOilam thO
nao dil c6 thiy th0 doan thay th; nhO ng khi v d0n b0 n ngd0ichd c¢6 quyln hiy b0 I0i hD'a tang
I00ng vi b0 ép bulc. Tuy nhién ciing trd0ng hip doi tang I00ng t00ng t0 xOy ra trén bl, céng
nhan mit cong ty nght villc doi chl nhiOng b0 thi khéng kU |a cO0ng bach ma la dinh cbng,
chl nhan co6 quyln cho nghU villc va mdOn ngdOithay thl. TOOng t0 con c6 'nguyén t0c qua
dang' (doctrine of unconscionability) theo dé toa khéng bénh nhilng giao dich ma mit bén bl
ép bulc qua thilt thoi khéng di 0 ng I0a chin. Thi dd mOt hang buén mOi khach hang mua trll
g6p mOt mén di dit tiln nhing d0t nhing dil u kil n khO't khe in bOng chd thOtnhD 0 mOt sau
hdéa dlln rao sU thu h0i mén hang nlu khéng tr0 dung hi n (default). Khi ngl 0i mua chdm mOt
thang til n tr0 gép thi I0y c0 doi I0i mén hang du da dilc tr0 gin hit.
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MOt khidalop kho O0c r0i co thO rat ra dic khéng? Cach di nhit la thOOng I00ng vli phia bén
kia vi dli phO0ng du cé quyln phap dinh nhOng chOa hOn hD nhOtquyOt b0t phOi thi hanh.
PhOn dong gili thiOng nghilp thDOng t0 ra hiDu bilt va hip ly, h0 muln d0i x0 dang khdng cln
phUinh0 din lult phap giliquydt va cing khéng muln rlc rlicl tinh b0t ép ai phUilam dilu gi
khéng mulln. BO duy tri hO o cI m giao dich lam an lau dai vii nhau nén déi khi hO c6 thd b0

qua ch b0tdlc dimiln cO0Ong I0m mOidCa ratoa vi nglitdn kém an phi khéng nh. Phin
nhidu kh 00c tién doan sO vil ¢ trong t00ng lai, nhl ng doan sai thi phii chou vy, thidd di0n
hinh nhO t hO n hai nam qua nhilu ngd0i mua cl phidu cla cac hang didn td I0n vOi tién doan
ring gia s 1én nhi nhilu nam tr00c d6, nhing nglUc I0i khi thO'y xul ng gia thé thi m sO qua vDi
ban 10 din sOt nghil p vi mOt khi d& mua ban dili chac r0i thi khéng thay dli dic nla, lult phap
khong clu van di0c hidm hia tinh toan sai I0 m.

LuCt khO 00c con kO thém tri0ng hip b0t khO thi hanh (impossibility), b0t khd khang
(impracticability) va thi't vl ng (frustration) theo dé s thi hanh cam kit khéng thd thic hiln d0lc
dung thOi hon giao D0c. An 10 Taylor v. Caldwell (1863) la thi d diln hinh chd mOt rlp hat 0
Washington D.C. thD'a thulln cho mit ganh hat thué r0 p trinh di0 n trong bl n dém. Khéng may
vai ngay tri0c dé rIp hat bl ha holn thiDt hDi n0ng khéng sO ding di0c. NOivO dem ra toa
dilc x0 rOng sO kiOn rOp hat rdi ro bl chay ngoaiy mulln ca chl rp, b0ill d6 diCc ra khOi
khO 00c ma khéng phli dln. Tuy nhién c6 mOt chd thuylt khac song hanh glii la 'thdt vilng c6
m0c dich' (frustration of purpose) theo dé giao k't viln thi hanh dd0 ¢ vao thii gian 00c hOn
nhOng sO viO ¢ lién quan khéng x0y ra theo mong mudn. Biln hinh la vO thO a kil n vao nam 1902
nhan ngay |0 dang quang 0 Luéan DBén cla hoang d0 Edward VIl 1én ngbi ¢6 chllng trinh dill n
hanh r00c vua v cung dil n Buckingham Palace. Bao 10n tr10 ¢ nhd ng ng6i nha hai bén diic
di0ng xe vua di di0c cho thué vligia rit dit d0 khach chiém ngdlng tan v ng. Khéng may
dung vao ngay 0y hoang di b0l bl nh, I0 dang quang di0c hoan din ngay khac. Nhing ngdli
thué bao I0n doi tiln I0i khdng d00c nén kil n ra toa. Toa xU rlng vil ¢ cho thué bao I0n vin thdc
hil n d00c dung ngay gil giao ki't, ngl Ui tr0 tiln thué vin c6 thd din nglil bao I0n vao ngay
gil da thué du co6 xe vua di qua hay khéng. SO kil n ngay I0 dang quang hoén I0i vi vua bl bl nh
khéng philal0iclanglli cho miOn, do d6 hi dilc gilitrd trdch nhidm thi hanh khi 0Oc, dT
nhién ngl0i thué phli ganh chiu thidt hOi vir0iro cOa biln cl nay.

Thi hanh miOt khO 00c khéng phUi luc nao cing di dang theo nhi giao kOt vi c6 nhilu hi p ding
tuy thul ¢ vao sl vil ¢ dbi khi khéng thanh. DT nhién th0 a thul n thi hanh m0Ot vil ¢ ¢é dilu kil n
ma dilu kil n 0y khéng xOy ra thi giao 00c tr0 thanh vé hilu. Lult phap gii sO vilc nay la dilu
kion cOa bl n phin (condition of duty). L0y thi d0 mOt 6ng bl blo clu contraihicl0p 12 r0ng
ong s th00ng $1,000 nOu culi nién hic clu dilc sO dilm it nhit la 3.00. B0 n ngay t0t nghilp
trung h'c clu con chl di0c t0ng sO di0 m trung binh la 2.75 nhilng viln ngl a tay doi tiin bO.
Tr0Oc sO vilc nay lifu 6ng c6 bl n phin thi hanh IDi hU a hay khéng? D1 nhién la khéng vi dilu
kidn cla bl rtrd rang: ndu con dilc didm it nhit la 3.0 thi sO di0c¢ $1,000, con dilm kém 3.0
thi khéng cé gi hit. Vi diDu kil n b0 dit cho con da khéng x0y ra, do dé éng b0 khéng ¢6 blin
phin phUi thi hanh vilc tr0 tiDn th00Ong. Di0u nay dU hilu blivi l0i hDa ditra cé dilu kiln rd
rang.
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Trong thO ¢ t0 nhilu giao keo c6 dil u kil n khong tuy thull ¢ vao s thi hanh cl a phia bén kia.

Khi 00c b0o hilm nha ca ching hin, céng ty bl o hitm dlt didu kiOn s ddn ndu can nha bl
hO hoividing dit. NOu ding dit x0y ra ma can nha khéng bl hi, hay ding dit khong x0y ra va
can nha chla hi bao gi0 b0 hi vi ding dit, hil n nhién cong ty khéng bao gil phli dln thi0t hoi,
do dé cac hip ding bl o hilm coi nh danh blc. TOOng t0 di mua xO sO, chinh phC til u bang
hiasO trd 16 ddcdic vlidilukiDn ai c6 vé mang t0t cl hang sO trung vOi sO hiln trén nhing
trdi banh di0c thii I1én trong kU x0 nao dé. Toa an xac di nh r0 ng khi thi hanh khi 00c cé dilu
kil n thi di0 u ki n d6 phUi hoan toan x0y ra trl 0 c khi rang bullc b0 n phn, nh0 thO vé sO phUi
trang nhlng con s da x0 tr00c d&, sau d6 mUi di0c lanh gili. Tuy nhién cé vai triing hOp dilu
kion x0y ra khéng b0t bul c phiithOt dung nhi tr00ng hUp an 10 Jacob & Youngs v. Kent (1921)
sau day:

Ong Kent mi0n cong ty xay clt Jacobs & Youngs xay milt ngdi nha mii0 ving qué. HIp dlng
xay clt ndi ré cach thl c xay cit trong do c6 kholl n dl nh rlng hO th0 ng nO0 ¢ trong nha phOi
dung 0ng do hang Reading Pipe Co. sl n xult. Khi xay cOt gl n xong thi Kent kham pha ra rling
nha thlu d4 dung 0 ng cla hilu khac 1a Cohoes Co. thay vi 1ng Reading. Ong Kent nli ¢l n 16i
dinh ra 0 nh cho nha thOu phiithao g0 t0t ¢l Ong n00c Cohoes da xay trong t00ng rli thay

bl ng 0ng Reading du rIng cO hai lo0i cung c6 ph m chdt ngang nhau, di nhién t0n kém nha
thOu phi chdu. BPa s chl nha thO0Dng b0 qua nhing éng Kent vl n ni tilng la ng00i khé khan,
khong nhi ng thd con khéng chlu chi nha thOu sO ti0n chia trd hOt nén vD nay di0c dla ra toa.
Toa x0 ring mic du nha thDu Jacob & Youngs phii cé bln philn xay clt dang nhi giao kit,
nhO ng toa xét thdy trén can bl n hai loli 0ng nd0c dlu cé phlm chit bl ng nhau nén khong gay
O0nh h00ng nao kh&c bilt. HIn n0a ng6i nha da xay gin hoan t0t do dé Kent viin phi tr0 tidn
cho nha thlu. Chi c6 khi nao Jacob & Youngs vi ly do gi ma bl di xay cOt ngbi nha khdng
xong thi mOi b0 trach nhiom.

Tuy nhién cling c6 tri0ng hip t00ng t0 nhing lién hD din giao 00c vOi dilu kil n thda méan. Gil
sl Kent m00n mOt chuyén gia trang tri ndi thOt ndi til ng vO kil u trang hoang cac phong trong
ng6i nha trén. Kent thich cOu kO nén giao hiin sO trl g0p d6i gia tiln ndu éngtaviay holc
khong trl xu nao nOu khéng thich. Nha trang tri sang tac mit kilu r0t 10 va dlc dao do0t gili
th0 D ng tidu bang va di0c béo chi ca ngli hitI0i. Voy ma Kent IDi khdng chiu. Tro0ng hip nay
khac v Ung n0c 0 trén vi hailodi 0 ng c6 céng di ng gil ng nhau, nhi ng y thich v mOt kiJu
mOu trang tri c6 tinh cach nghU thult hoan toan tuy thull ¢ sO thich ca nhan nén Kent c6 quylin
t0 chditr0 tiDn. MOt thi dO khac, gil sU c6 ngdichd nha miOn mOt hang thilt tri hD thOng diCu
hoa khong khi va cling giao hiln chD thanh todn nllu di0c vl a y. Khi chd nha tuyén bl khéng
thich h0 thO ng nay thi toa khéng bénh vic bli I0 may vin holt ding t0t cung clp di nhilt dl
néng I0nh theo y muln I0i chdy nh0 nhang yén I0ng coi nhi dap 0ng dung dilu kil n giao kOt.
Qua cac thi dd trén chung ta thly lu0t v dilu kiDn r0t phOc t0p. Xac dinh mOt khD 00c cé chla
dif u kil n hay khéng, dilu kil n d6 ra sao, 0nh hOOng t0i s0 doi hiithda méan déi bén nhi thi
nao da lam cho céc lult gia dién dlu trong nhilu v x0 vO ludt khO 00c.
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NOu mOt bén khdéng thi hanh giao kI't c6 nghta la bli 00 ¢ thi di nhién phia bén kia cting khéng
lam phOn s da th0a thuln. HOu quD KO ti0p la b0 toa xO bUi thl 0 ng thilt hi theo lult phap.
Theo lult khO 00c théng thi0ng tda cho diin tidn bu I0i thiDt hii do thOt hda gay ra thay vi b0t
phUithOt sO thi hanh dang nhi cam kOt (specific performance). PhOn déng cac toa x0 bli
thO D ng thiDt hDi b0 ng tin cho ti n vi trong thOic t0 b0t ngd0i bli00c phUithi hanh ding nhD cam
kOt r0t kho giam sat, hOn nla quan nidm din bli can cl theo gia trd cla khl 00c ma gia trl
th00ng di0c tinh b0 ng tidn bl c cho nén c¢é tiln dd miOn ngd0i thi hanh thay thO. Tion b0 c coi
nhO t00ng d00ng vOi hanh dl ng thi hanh thi'c sU cla kO thdt hda ngoli trl vaitriing hOp dlc
bilt khéng thd thay thD di0c. Lult khD 00c lién quan d0n can b0 n til n tai, kinh t0 trong x& hii,
ndu giao kOt r0i b0i00c thi phUidln blng tiln va kO vi phD m giao kOt khdng b0 trl ng phit theo
dlo dlc nhi cac lul't khac.

NhO vy nu thOt hOa thi phdi d0n bao nhiéu? LultkhD 00c c6 hilu I0c phap ly vi ai ciing tin
t00ng mOt khi l0p giao 00 c t0t nhién phli di0c tén tring, ndu b0 bli00c thi cé quyln doidilc
din bu thilt hii. L0y mOt thi d0 d0n gi0n, chd mOt siéu thO giao kOt cung nha thOu cung clp mOi
ngay mit xe rau vii gia $500. NOu khéng nhin d00c hang ngi0i chl siéu thD phli muarau cla
ngul n cung cl p khac vii gia $550 thi nha thi u phli din $50 thi0t hii, con n0u mua di0c thay
thD vOi gia bl ng holc rd hin thi khéng sao. NglOc I0i ndu chl siéu thD mua cla nglli khac ma
t0 chOi nhOn rau khil n nha thOu phii ban thao 10y $400 thi siéu th phii din $100 sai bil't, con
ban bl ng hay hi n gia thd tr00ng thi ciing khéng sao. NOu vi bl t0 chdi nhd n hang ma nha thO u
phiichly xe dIn vung khac xa hin mOi ban I0i d00c thi siéu tho con phi dl n thém phitin
chuyén chl. Ngoai ra vidc bl i thDOng vi phim kh 00c can c theo tin nhid m thi hanh hoan t0t
chi khéng theo hanh ding thi ¢ sO nén du khéng c6 thilt h0ii cO thd ngO0ithOthla vOn phii
din. Gi0 sO nha thOu khéng giao rau nhd da hdn nén siéu thl khéng c6 rau dil ban, ma ciing
khéng ki p mua rau khac cl a ai, trong ngay dé gia rau ngoai thi trll0 ng tang Ién $600, siéu thl
tuy khong bl thiDt hdi gi hit nhiing mOt cO hOildithém thi nha thOu vOn phiidin $100 mOtI0i
nay. Dilu nay hoan toan khac vii lult blt cln theo dé ngii gay ra nguy hilm cho ngdi khac
phli chlu hoan toan trach nhiom blithdOng mdi hDu qud xOy ra b0t kD cé tién doan tri0c hay
khong.

NOu lu0t khO 00c c6 kit qud hOu hiD u thi hO'n nhién it ai vi phi m, nhing thO ¢ t0 mudn di0c bOi
thO0Ong thitOn ti0n trd0c vi ph0i dem ra toa kil n t0ng. NhO ng chi phi nay chinh la thilt hdi tr0c
tilp do sU thit hia gay ra nhing I0i khéng di0c din theo khil 00c. Thidl mOt ngd0i thilt hoi
$10,000 vi b0 vi phm hD'p d0ng nhilng ngd0i nay phoi chi $2,000 tidn ludt sO va an phi cé
nghta la vO n thi0t $2,000 chda ki din vilc mOt thi gil va gdp nhil u bl ¢ minh cho nén nhilu v
bli00c co6 thd kiln di0c nhO ng nhilu ngl0i cOn rang bl qua vi chl ng bd cong theo duli. BUi
vlicac thiOng gia ding I0c lam hO ngan khéng dam vi phim giao 00 c khéng phli vi sU tda bit
blith00ng ma s mOt tin nhil m trén th0 0 ng tr00 ng khdng con budn ban dilc viiai nda mbila
yOu t0 chinh @0 hO gi0 dng din trong cac hi p dl ng giao di ch thiOng mOi.
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Cang nhi thIOng IO, ngO Ui vilt xin xac nhi'n n0i dung cUa nhi ng lo0t bai tim hilu ludt phap nay
chl hoan toan diCc sO dlng vOitinh cach théng tin (information) d0 giup qui dic gil mOt vai
kiDn thO c t0ng quat can bl n vO lult phdap Hoa KO ma thdi va khéng thd coi nhi lién hD cla luDt
sl vlithan chi (attorney-client relationship). Do dé nliu ¢é viln d0 lién quan d0n lult, qui dic
gil vin cOnphdithOo ludn vlimOtludtsd chuyén mén v tri0ng hip cla qui vO.
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