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PHON NHOP DO

100 Loai ngl0i khong thD siing din dic, nén da kit hip thanh xa hii. NhO ng chinh sO kOt
hip nay I0i dla din nhOng s xung dit: xung dit gilla ca nhan vi c& nhan va gilla ca nhan vl i
t0p th. SO xung di't nay phat sinh vi nhing quydn I0i t00ng ph0n nhau. B0 dung hdoa quyln 01,
gili quyldt cac tranh chlp va bl o v s sinh tOn cla tlp th, loai ngl0i da dit ra lult phap va
blt bulc nhing ngi0i sOng trong t0p thD phOituan theo. Lult phap trl thanh mOt nhu cOu cla
x& hli, nén mOi cé cau: "Ubi societas, ibi jus" (0 dau c6 xa hii, 0 do6 co lul't phap).

SO qui dlnh cOa phap lult co6 thd dia trén hai can bdn: quydn I0c va cong ly. Quan nidm cO thii
dung quyUn I0c d0 danh 0y céng ly va tranh thd phin thOng v minh. Trai I0i, theo quan nil m
hiln dli, quyln I0c chl la mOt Idi khi d0 lam cho céng ly sang t0. (1)

SO t00ng quan chit chl gila hai ydu t0 cong ly va quyln I0c da di0c nha van hao Pascal néu
r6: "Céng ly khéng dia vao quyin D c thi b0t c; quyd n 1 ¢ khéng di déi v i céng ly thi tan bl o.
Vivly dinphliklthlp cong ly viiquyln Oc, va nhd m mO ¢ dich nay, phU i lam th0 nao cho
nhl ng did u hOp céng ly co dl quyl n b ¢c; hay nhl ng dil u dd a vao quyi n D ¢ phlli hOp vl i c6ng
ly.'0 2)

2 NhOng viln d0 ditrala gia quyldn an toan ca nhan va quyin l0icla tlp thD, lult phap
phiiding 0 chl nao?

ThoUt nhin, chang ta thl'y quyOn I0i c0a t0p thd khéng di d6i vii quyln an toan c& nhan. MO
ring quyln cla xa hbila lam gilm quyln t0 do ca nhan va doi nli rl ng quyl n an toan ca nhan
la hon chd b0t quyln binh cla xa hii. Culc tranh chOp gila hai quydn nay c6 I0 khéng bao gil
chi'm dOt.

Trong nhO ng nam vl a qua, da c6 khuynh hi0ng t0p trung mOi quy0n hanh vao tay chinh quyln,
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hin chD t0ida quydn t0 do cd nhan d0 blo vO tritt0 x& hOi, nhd ng phong trao doi gilli phdng ca
nhan khong phli la khéng manh li0t.

Gila nhi ng mau thul n do, vai tro cla lul't phap la lam sao duy tri d00c trit t0 x& hdi ma vin
blo dIm dilc quyl n an toan c& nhan. B6 la vai tro phic tlp va t0 nhi cla lult phap.

30 HOc ly chD tri0ng rOng con nglOi cé nhing quydn can bin ma ludt phap khéng tho
nhéan danh quyln l0icla xa hdidl t00c do0t.

Chung tadang dlidiOn tri0c vin dl Nhan quyln:"Mltdl tai suy nimblttlnclatrilt gia va
sl gia, Mltmiiluf t0ng cluclalultgia, dula giao sli, nha I p phap, thl m phan, Iu0 t s0
hay cl nh sat."ll 0(3)

TO nguyén thly, loai ngd0icé trilc xa hiiva cé xa hii mdi cé ludt phap. Khi phii hy sinh mOt
phin t0 do c& nhan, con ngllivin dilc quyln doi hiilult phdp qulc gia danh cho nhing bl o
dim cOn thi0t, d0:

- SO thOt d00c tén trl ng,

- Nh&n ph'm khéng b0 cha dip,

- Quydn t0 hu khéng b0 xam ph0 m.

Con ngl0i chd p nh n nhO ng hinh phit do qulc gia 0n dinh vi nhu clu blo vO tritt0 cong
clng, nhing qul ¢ gia khdng thl bl o vl minh mOt cach qua dang bl ng cach cll x0 da man vl
ng00i phO m phap. Chudng ta khdng chi p nhi n quan nilm "Bl o v x4 hQ i bd ng cach hy sinh t]
do ca nhan.'t (4) NhO ng, theo MARC
ANCEL (5) , muln bl o vl x& hUi, cOn phii clithiln cd nhan, vi ca nhan la thanh phiin clatlp
thO. Néi cach khac, phOi

"plo vl xa hliblngsh blo vl conngllitrong x& hlido.”
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MOt xa hii t0 do, theo sU nhOn dlnh cOa HOi Ngh Delhi, (6) bilt ton trl ng nhan vi, [0y nhi ng
quyln ca nhan lam can b0 n. Trong xa hUi Oy, mOi ddnh chO, kO c0 qudc gia, khong phli la ch
ma la céng bl c cla ngilidan. (7)

Cang 0 nOi dé, ngd0iI00Nng thion va ngl Ui phIm lult dlu phiidiOc dlix0 nh0 mOt con ngdOi
nguyén thly dang kinh, dang yéu; mit tdc phim huydn bi cla TOo héa cl vl thd xac IO n tinh
thO'n; mOt sinh vO't théng minh hin t0t c0 mOi ding vOttrén va tr0; mOt hinh Onh toan thion cla
ThioOng B0 (8). Conngllily ctng gillng nhi nhing vién chlc d00c x& hii trao cho nhidm v
ngan ngla va dilu tra tli &c (COnh sat TO phap), hol¢c nhidm v thOm vin d0 tim ra sO thOc (DO
thO'm), holl ¢ ban phat cong ly vé t0 (ThO m phan x0 an), holc cli ta quy chanh t0i nhan (nhan
vién Trung tadm COi hul n).

Pa c6 rit nhilu ¢l ging 0n dinh nhO ng quyln can bl n cla con ngdUi ma lult phdp khéng tho
nhan danh trit t0 va an ninh xa hii dd xam phom din, ching hOn nh0 BOn Tuyén Ngén Qulc
TO Nhé&n Quyln diic ky kIt ngay 10-12-1948. Hion Phap va luit I0 ca mii qulc gia cing da
qui dl nh nh ng did u khoOn nhIm b0 o vl quyln an toan ca nhan. MO ¢ bl o ddm tuy thul ¢ hoan
toan vao tinh tring cla mii qulc gia va tang gil m tuy theo céc billn ¢ I0ch sO trong t0ng giai
doln.

47 TOi Viot Nam, nhOng bl o dim c0a quyln an toan ca nhan da dil c quy di nh trong
Hilp Phap ngay 1-4-1967, di0c cl thd hoéa trong B0 Hinh SO TO TOng ban hanh do SOc Lult sO
027-TT/SLU ngay 20-12-72 va trong mit s van kil n |0 t0. BO Hinh SO TO TOng la mOt trong
nam bl lult can bln I0n ddu tién di0c didn chd bl ng ngbn ngl va van t0 thul n tay Vit Nam.
BO lult nay la "kO t tinh dl a m t céng trinh sang f o nghién cl u, sO u 0 m, du nhl p cac
nguyén fic lult phap tiin b0 dl a thl gil i, do nhid u Iud t gia danh ti0 ng, trong va ngoai nganh T0
phap, gop sO ¢ thil ¢ hil n trong nhid u nam.” BO ludt mdi nay nh m “xay
ding mitchl dl dan chl phap tl ngay thém Vil ng mi nh, an toan phap ly c0 a dan chiung ngay
mitclng cl, nguyén flc thi 0 ng tén phap Iul t ngay mit choi sang.”

(9)

Thi t0ctl tOng diy d0 nhOt danh cho mdt ngd0ithOc sO phOm phap r0tla phic t0p va lau dai.
Khii ddu la giai doln dilu tra sU vin tlicOnh sattd phap (CSTP), t0i giai doll n thOm v n t0i do
thO'm, qua giai don xét x0 tri0c toa va kit thuc bl ng giai dol n thd hinh t0i trung tam cli hul n.

5000 Kinh nghi0 m cho bilt hai giai doIn d0u tdi c0 quan difu tra sU vO n va th0 m vOn kh(
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quan tring dii viingdOi phD m phap, vi trong khi sO d0ng quyln hiin ludt ddnh, CSTP va di
thO'm c6 th0 vo tron, bop méo sO thit. Chinh U trong hai giai doln nay, sl phin cla ngdliphlm
phap bl nhao nin va duc khuén d don chl m0t bl n &n thich hip. Nhing thi ¢ sO, cul ¢ dilu tra
sO khiiva thOm vOn vin c6 nhilu dilm dO bi0t.

VO m0c dich, culc thOm v n nhD m kham pha t0i ph0 m (découvrir I'infraction), d0 d0a bl can ra
tr00c toa xét x0. NgiUc I0i, culc dilu tra sO vOn I0i nhD m dO n chO ng (prouver), nghia la hol ch
dl nh cul ¢ truy t0m va nhin ra thO phOm d0 minh chdng sO phQ m phép.

V0O diing l0c thac dly, culc dilu tra thOOng di0c mO radi0iap I0c cla cong luln dang bl khich
dl ng va kinh hoang tr00c t0i phI m. Qul n chang b0t bull ¢ ¢ quan dilu tra phii hoOtdingtic
thOiva mau 0 d0 c6 thd chln dlng ngay cac hanh vitdi I0i, nh0 lult gia Chambon da vil t:"T0
phlm 1o ra trong khu Vil ¢ chung quanh mi t tinh trl ng gid ng nhD gil i nghiém, thu hQ p trong
khéng gian va thl i gian. Khi do, céng Il ¢ d10 ¢ nhQ t thQ i toan quyQ n hanh dd ng, vi tinh trl ng

khl n t10 ng bil n minh cho cac hanh ding0y. Vao luc dé val nlidé chl co mitvidc phdilam,
dolabltgll ngay Kkl pidm tlivi sl f1 docla hlnlam nguy hlicho mlingdOi."

(10)

NhOng t0t cO diuthay dii khin00 v di0c dlatlidd thOim. Céng lul n khéng con chu tring t0i
t0iphUm nDamalbish ring bl can sO phlixét x0, tu day oan0c. BOc dilm cla céng luln la
viy. Ghét diy rdi I0i th00ng dly. Khi t0i ac vila x0y ra, qul n ching thi0 ng cam phOn, doi trdng
phit dich dang, nhing vOi thOi gian, d0 ludn I0ng dOu, va khi bl can nhi n I&nh hinh phit, dan
chung I0ith0Ong hoi cho sO phOn t0i nhan.

VO méi tri0ng holt ding, cullc dillu tra sU viin thiOng dii0c diln ra ngay t0i phim tri0ng. 0 do,
chOa cé sl va chlm gilla nghi can vlixa hicao tl, machl cé sl xungdithOntlpgilaslc
mOnh c0a nhén vién céng I0c vOi t0 chlc gian phi.

Trai I0i, t0i c0 quan thOm vOn, mOi vidc di0c dil n ti0 n trong cO nh trang nghiém tr0t t0. BO can
da dilc nhOn difnva cé quyln biln hd cho hanh vi cla minh. DO thO m sO binh tinh 10ng nghe,
phan tich va quy nl p cac bl ng chiing cting nhi sO kil n bulc t0i hay gi t0i b0 can.

600 Culcdifutra sl viin cé thd dem I0i nhiDu I0i ich cho vil ¢ phat ding cong t0 quyln,
nhOng cé 10 ctng dda tdi nhil u nguy hil m cho t0 do ca nhan, khi ludt ndi rd ng quyd n cho hinh
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cOnh I0i lam nhi ng hanh vi ma theo bl n chit, thul ¢ lanh vl ¢ thOm vOn. (11)

Tr00Oc day, cul ¢ difu tra sO viln ch cé tinh cach ban chinh thi ¢ (officieuse), khéng hilp phap
(illegale), hay ngoai phap lul't (extralégale). Cac bién bln cla CSTP chl dilc coi la chull n bl
bl ng chi ng, chi khéng phli la bl ng chling, nén it c6 gia trl phap ly tri0c tdoa. (12) Nhing
ngay nay, B0 Hinh SO TO TOng (HSTT) da nang cul c dilu tra lén mit dla vO quan tr0 ng trong
thD t0c hinh s0. (13) CSTP dilc ditdili quyldn dilu khion cOa biln ly, chOu sO giam sat va
kiDm soat cla chiOng ly va phong luln tli (difu 12 HSTT), c6 nhil m vO vi chl ng cac vl phIm
phap, thu thOp bl ng ¢l va truy tOm th0 phO'm, khi chda m0 culc thOm vOn (diDu 13 HSTT).

Tuy c6 mit sO hanh vi CSTP diUc thdc hil n trong tr00ng hi p phim phap qul tang cling mang
tinh chit c00ng hanh nhd nhd ng hanh vi cla dd thdm, nhing B0 HSTT da coi bIn chit phap ly
cla céac hanh vi ¢l nh sat trong cul ¢ di u tra khac vii bIn chit phdp ly cla cac hanh vi thim
clu trong cudc thOm vin. (14)

Thic vly, dilu 61 HSTT quy dinh:

"Khibiinlydinnlixdyravi phdm phap, nhilm vl cda hinh ddnh Dichlm dit.

Kl @ ldc do, bilnly 1 dim nhilm culc didu tra”...

Pilu65HSTT: "NDu dl thimeco mitnlixdy ra Vi phl m phap, bil n ly cung cac hinh clnh i
dilng nhién chdm ditnhilm v, va ki {1 ldc do, dl thim {1 dIm nhilm Oculc
diutra"...

(15)

Vi tinh cach quan triing va thii s cla vl n dd, trong phO m vi cull n sach nay, chung t6i sl chl
di clp din giai do0n dlu tién trong thD t0c hinh sO. B4 la "NHOING B0 O BiM COA NGHI CAN
(16) TRONG GIAI BOUON DIoU TRA SO VON".
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70 Nh0 ng vién chOc nao 1anh nhiim vO dilu tra sO vin?

Theo B0 HSTT, d6 la cac clnh sat t0 phap.

COnh Sat T0 Phap gim cé:

- ST quan CSTP hay hinh cOnh 01,

- Nhén vién CSTP,

- Vién chic va nhan vién dii0c lult phap giao phé mit si nhidm vl CSTP (dilu 13 HSTT).

1. 0ST QUAN CONH SAT T0 PHAP hay HINH CINH LOI

80 a) Theo diDu 15 B0 HSTT, cac vién chic kil sau day c6 t0 cach hinh cinh IDi:

1) Biln ly, ph6 biin ly va di thO'm,

2) QuOn trd0ng hanh chanh t0i c4c t0nh,

3) ChO huy tr00ng cOnh sattl cOp quin trd Ién, chd huy phd t0 cOp tdnh tr0 1én, tri0ng culc
clnh sat x&,

4) Vién chic hanh chanh clnh sat co6 t0 cach hinh clnh IDi do sUc I0nh cla thd t00ng ban clp,
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(17)

5) ST quan hay tilu dli trd0ng quan cl nh dilu tra t0 phap di0c bl nhid m bl ng nghl dl nh lién
bl TO Phap va Qulc Phong chilu di nghll cla chd huy tr00ng quéan cl nh.

Theo tinh thOn cla didu 15 HSTT, phUi hilu rdng bil n ly, pho biln ly va dd thdm tuy c6 t0 cach
hinh cO nh 10, nh ng khéng phii la sTquan CSTP, t0 ¢ hinh cOnh IDi.

SO di lult phap ban clp t0 cach hinh cOnh IDi cho mOt s ngOOi, vi muln céng vilc cla hi co
mOt gia trl phap ly tri0c tdoa va ding thii blo vi mdt cach dic bilt cho hi trong nhilm vl tim
kiDm chéan ly. MOi sO ph0lm phap trong khi thi hanh chlc vl diu diDc xét x0 theo thd tOc diic
bilt (dil u 655 va kt. HSTT), vi b0 o d0 m cho hinh cOnh I0i cling l1a b0 o d0 m cho chinh quyln [0
nghi can viy. Nhing biln ly, phé biln ly va d0 thDm dlu la c&dc thim phan da di0c hiOng diic
quyl n tai phan theo mit quy ch riéng (didu 655 HSTT, DO sO 3 ngay 29-3-1954). Cac v0 thIm
phan nay gill nhing vai tro dil¢c bil't la truy t0 va thOm v n. B0 hanh s nhidm v, biln ly va di
thO0m d00c quydn dilu dl ng cac st quan CSTP hay hinh cOnh IDi.

Trén nguyén tl ¢, bil n ly va di thOm khéng phli la hinh cO nh I0i, ly do vi hO khéng phUi thd "lam
tron nhidm v st quan CSTP" (dilu 15 khoOn chét HSTT). Bang ra, vii t0 cach biln ly va di
thOm, h0 c6 quyl n hanh d0ng nh mOt hinh cOnh I0i. ThOc vOy, b0t cO luc nao bidn ly cling "co
thD t0 minh thO ¢ hi0 n hay truyd n thd ¢ hiDn nh0 ng hanh vi cOn thiDt d0 truy t0m va truy t0 nhi ng
vi phIm ludt hinh" (di0u 34 khoOn 1 HSTT).

Khi dé, "bilnly co t0t cl quydn hOn cla mdt hinh cOnh 101" (dil u 34 khoOn 3 HSTT). Riéng
tr00ng hi p phim phap qul tang, khi bil n ly t0i phim tr10ng, nhiim vO hinh cOnh I0i chdm dOt,
biln ly c6 thd t0 ddm nhidm cul ¢ dilu tra hay ra I0nh cho hinh cOnh [Di ti0 p t0c céng vilc didu
tra (di0u 61 HSTT). Con di thOm, chl trong tri0ng hi p phUm phap qul tang, "n0u c6 mit ndi
xOy ra vO phOm phap, bil n ly cung cac hinh cOnh I0i d00ng nhién chim dit nhilm vO va kO t0
luc d6, dO thim t0 d0m nhidm culc difu tra, d0 thOm cling ¢6 th0 ra I0nh cho cac hinh cOnh I0i
tilp tOc cong vilc dilu tra" (didu 65 kholn 1 HSTT) (18)

NOu quan nidm rOng bidn ly va dO thOm la hinh cOnh I0i thi d6 la mOt sO vi hiln. ThOc vOy, sT
quan CSTP hay hinh cOnh IDi 0 trong guing may CSTP, chilu dilu 14 HSTT. NhiO ng theo diC u
12 HSTT, gullng may nay do biln ly dif u khil n: "CSTP do cac st quan, vién chl ¢ va nhan vién
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chl d0nh trong ti0t nay dim nhin d00i sO0 didu khiln cOa biln ly". HIu quD la dd thim - thulc
nganh x0 an - 10i chOu s difu khidn cOa bi0n ly - thul ¢ nganh cong t0 - hil n nhién trai v i
nguyén tl ¢ phan nhil m va phan quylln da di0c Hiln phap 1967 chOp nhin t0i dilu 3 va 78.
(19)

9 b) Ngoai ra, theo dillu 21 B0 Quan Lult, "T0 Phap Clnh Sat Quan SO s do cac nhan
vién sau day phi trach dili quyln cla TOng Tr00ng Qudc Phong:

- Cac doan tri0ng, giam di c kho, va phan dili trl 0 ng,

- Cac chanh sl vl cac sl quéan sl va cac st quan da cé tuyén thl coi vilc quln trl cac sO trong
quan dii,

- Cac 0y vién chinh phi, cac di thOm quéan sl va cac biln ly. (20)

100 c) Diu 33 Lult sO 009/68 ngay 23-10-1968 vO 0 chlc va dilu hanh Giam Sat Vil n
quy dl nh: "Sau khi tuyén th, giam sat vién c6 t0 cach t0 phap clnh I0i trong phOm vi hanh sl
quyln giam sat." Viy blln chdt phap ly cullc dillu tra cla Giam sat villn ¢é phii la cul ¢ dilu tra
sO v n khéng?

Poichilu Lultsh 009/68 vii B0 HSTT 1972, chung ta thOy culc dilu tra s vin ¢6 nhil u dilm
khac bil't vdi culc dilu tra cla Giam sat vil n:

1) Giam sat vién tuy co t0 cach hinh cOnh IDi, nhI ng khéng dll 0 ¢ hanh sU nhOng quyln can b0 n
danh cho mit hinh cOnh [0i. ThO ¢ vOy, hinh cOnh I0i d00c quyOn t0 y t0m gi0 ngd0i vi nhu cOu
difu tra trong 24 gil (difu 57 khon 1 HSTT) va dd0c xin tridn hI n khéng qua 7 ngay (dilu 57
khol n 3), nhi ng giam séat vién mii khi muln cau I0u mOt ngh0i, khéng ¢é quyln ky I0nh ma
phiiyéu clubilnly sO t0itdm thiicau l0Du (didu 24 kholn 2 Lult sO 007/68). NOu so sanh vi
dilu 23 cla Lult nay thi khong nhit thilt b0t bul ¢ biln ly phUithla méan I0i yéu cau cla giam
sat vién. HIn n0 a, vil c kham xét va sai ap tang vlt cl a giam séat vién khéng cé tinh cach bao
quat nhi quydn cla cac hinh cOnh I0i khac.
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2) MOc dich cla cullc dilu tra sO vin nhIm phat ding quydn coéng t0 dli vOicac vi phim ludt
Hinh, trong khi chi dich culc dilu tra cla Giam sat viln khéng hin dla tli vilc tring trd v
hinh, ma cé thD chi 4p ding biln phap chi tai vi kO ludt (difu 27 LuOt sO 007/68).

3) Thiigian mitdi0ng sO b0 cau I0u trong cullc dilu tra c0a Giam séat vil n 1au hi n thii gian
tOm gil trong culc diCu tra sO vOn. HOi d0ng Giam sét viln c6 7 ngay, kO t0 khillnh t0m cau
I0u d00 ¢ thi hanh, d0 phdc quyltIDnh cdu I0u cla cac giam sat vién dil u tra. Sau khi kit thac
cullc dilu tra, giam sat vién c6 3 ngay tron dd phuc trinh va chi t0ch Giam sat vil n c6 7 ngay

di trilu t0p hOi d0ng nghe thuyOt trinh k't qu difu tra (difu 25 va 26 Lu0t sO 009/68). Nhi ng
hinh cOnh I0i chD d00c tOm gi0 nghi can trong 24 gil va xin tridn hO n khéng qua 7 ngay (dilu 57
HSTT).

Vi nhi ng dil m khac bil't do, ching ta phi di t0i mOt kOt ludn nhd giam sat PhO m Dinh HO ng
rOng: "VO thi t0c, toa an phOitoén tring mdt thd t0c chOt chd quy dinh trong BO HSTT holc Dan
SO TO TOng, con hii d0 ng Gidam sat viln ap ding linh ddng mOt thD tOc hitsOc giln di quy
dinh b0iLuOtsO 009/68 va NUi quy Vi n". (21)

Ngoai ra, cting theo vl giam sat kI trén, vO ph00ng diln thdc chOt, cé vai dilm t00ng ding gila
cac hanh vi cla Giam sat vil n v i cac hanh vi hanh chanh hol ¢ hanh vi tai phan, nhi ng "theo
quan nidm hinh th0 ¢, hanh vi thi hanh nhidm v (hay quyl n) giam sat cla cl quan giam sat tUi
cao nay phli dilc mdnh danh la hanh vi giam sat. Hanh vi giam sat khac hin hanh vi IO p phap
cla cl quan l0p phap, hanh vi hanh chanh cla cl quan hanh chanh va hanh vi tai phan cla cl
quan t0 phap." (22)

Do dé, culc difu tra cla Giam sat viln khéng hin la cul ¢ dilu tra hanh chanh hay t0 phap nh0
difutra sl vOnvathOmvin, machl la culc "difu tra gidm sat" hit sl c ddc bilt, cé thl ndi
ctng dic bi0t nhD d0nh chD Giam sat vil n trong ¢ clu tl chic thOOng tOng quic gia vOy.

SO di Giam sat vion phi ¢6 t0 cach hinh cOnh I0ila d0 dem tin IDc cho bién b n dilu tra cla
giam sat, khil'n cho céng t0 viln c6 thd can cl vao do phat dilng quyln cong tl va ctng di vli
t0 cach nay, theo giam sat Trln B0i Kham, "cac vl giam sat c6 quyln hin dli vli cac st quan
CSTP phU ta biln ly, nhi cac vO biln ly va di thO m." (23)

110 2. NHAN VIEN CONH SAT T0 PHAP
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GO m co:

1.- Nhan vién cl nh sat hanh dilch, ngoli trl nhi ng vién chl ¢ c6 t0 cach hinh clnh IO,

2.- Xa tring, phé xa triing an ninh (didu 19 HSTT).

120 3. VIEN CHIC VA NHAN VIEN CONH SAT T0 PHAPPUICBIOT

D6 la nhi ng nhan vién thul vO, quan thull, thOy lam hOu thD d00c quyln I0p bién b0 n kil m
chOng nhing vi phOm lu0t 10 thul c phOm vi trdch nhidm c0a h0 (dilu 22 HSTT).

VOy di thOng nhit danh t0, trong cull n sach nay, chung t6i dung chil "Clnh Sat TO Phap" dl
chl cac st quan CSTP, nhan vién CSTP va vién chic CSTP dic billt, t0t cO di0c ditdiDi
quyln diu khidn cOa biln ly, trilu ddng cla di thd m va giam sat va kil m soat cla chilng ly
Phong Luln TOi. Con chd "Hinh cOnh 10i" d0 chO riéng cac st quan CSTP, khéng bao gim biln
ly, phé biln ly, dO0 thOm, Oy vién va phé Oy vién chinh phU tdi cac toa an quan sO.

1300 Céac CSTP clln c6 nhing thim quyOn rlng rai d0 khdm pha t0i phl m, nh ng nhi ng
quyl n nay khéng thD phiOng hUi d0n quydn IDi cOa nghi can.

P0i hoi ding Lién HiDp Qubc, trong khdéa hip nam 1957 da duylty bin difu 10 t0i thidu vO sO
diidaivlicac ngllibl giam, c6 dodn nhi sau: "Ngay khi b0 bOt, m0ing00idilc nhOn mOtbln
théng cao cho billt chd dl giam clu, kO lult nha giam, cach thi ¢ di xin chd din lam d0n khilu
ndiva cac didm cn thilt dl s ddng mOiquyldn hdn cla minh va c6 thl hoa minh vi dli sl ng
nha giam. NOu ng00i b0 giam mu chd, bin dé phli di0c dic Ién. (24)

NOu ludt phap quy di nh ding mic gili hO n quyldn an toan ca nhan va triit a0 tén tring cac bl o
dl m nay thi quyln binh cla x& hli va quyln an toan ca nhan sl tuy thul ¢ vao nhau va bl tuc
cho nhau. Quyln binh cla x& hii bl o dIm quydn an toan ca nhan va lam cho quylin nay dilc
thD hiOn trong thO ¢ t0. N6 ngan cll n khéng cho cac thanh phin trong xa hii I0m ding t0 do dl
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xam phIm an ninh va trit t0 xa hii, ciing nh0 xam phOm quyOn I0i c0 a tha nhan, vi sl ng theo
luDtcla x& hli khéng phlilasingnd Il maladilcblo vl. Con ngllico ly tri, sOng trong xa
hiico lul't phap thi di0c t0 do hin siing c6 I0p chd bilt theo y minh. Billu cOt ylu la cin cé mOt
hU thOng ludt va mdtt0 chic b0 may hanh chanh, t0 phap va chinh trl lanh m0 nh.

"Ngay nay ngllita da y thl c I ng toén trl ng mi t cach qua dang cac quyl n ca nhan, co thl blt
i cho dlng dlng, cho x4 hl i, vi ca nhan va x4 hl i thi0 ng c6 nhl ng quyd n 0i 10 ng pht n. Vi
thl nén nhan danh quyd n i chung cd a dl ng dl ng, ngay nay ngllita chl coi nhdn quyd n nhl
nhl ng quyl n 10 ng dJ i ma théi. Chung ¢ thl b0 hl n chD vi md ¢ dich céng ich." (25)

Nh0 ng chinh trong khi hO n chl quyl n t0 do ca nhan, x& hii luén ludn phii danh cho ca nhan
nhing bl o dim cln thilt. DOa trén y nilm dd, Hil n Phap ngay 1-4-1967 da quy di nh "Qul ¢ gia
ton tring va bl o vO quydn an toan ca nhan va quyln bidn h0." (diDu 7 kholn 1).

Do d6, chung t6i sl phan tach nhiing bl o d0 m cl a nghi can trong hai lanh vl c:

Phin I: JQUYON BION HO CO A NGHI CAN

Phin Il: 1QUYON AN TOAN CA NHAN CO A NGHI CAN

Chu thich:

(1) VU VAN MO U, Dan Lult Khai Ludn, 1961, tr. 18

(2) "La justice sans la force est impuissante, la force sans la justice est
tyrannique; il faut donc mettre ensemble la justice et la force et pour cela faire que
ce qui est juste soit fort, ou que ce qui est fort soit juste.”
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(3) "Les droits de I'hnomme: vaste champ de méditation pour le philosophe et
I'nistorien; permanent sujet de préoccupation pour le juriste - que celui-ci soit
professeur, |€gislateur, magistrat, avocat, policier" - LARGUIER, La protection des
droits de 'nomme dans le procés pénal - Revue internationale de Droit Pénal,
1966, tr. 97.

(4) HOc phai Phom t0ihocY BOiLichd trl0ng - XC. NGUYON QUANG QUYNH,
Hinh Ludt TOng Quat, LOa Thiéng 1973, tr. 94-102.

(5) Tac phim "Défense sociale nouvelle", xult bl n I0n thd nhOt, nam 1954 diilc
coila BOn Tu,yén Ngbn dlu tién bl o vl xa hii tli Phap quic. - XC. NGUYON
QUANG QUYNH, La politique criminelle Vietnammienne, Thése 1963, tr. 61-69.

(6) HOp ngay 5-1-1959 quy t0 lu0t gia cla 53 ni0c.

(7) Norman S. Marsh: Historique du Congres de Delhi, Revue de la Commission
Internationale de Juristes, 1959, tr. 11, N 1, tr. 55.

(8) Genesis, 1, 27

(9) Trich diln van ngay 30-4-1973 cla TOng Thilng VNCH dic t0i Phap dinh
Saigon.

(10) "Le crime crée dans sa zone voisine une sorte d'état de siege limité dans
I'espace et le temps, ou la force publique est momentanément toute puissante,
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I'état de nécessité justifiant ses actes. En un instant et en ce lieu une seule chose
compte, l'arrestation du criminel don’t |a liberté est un danger pour tous."
(CHAMBON, Les nullités substantielles ont-elles leur place dans l'instruction
préparatoire? JCP, 1954, |, 1170).

(11) G. STEFANI et G. LEVASSEUR, Procédure Pénale, 7¢& édit. Dalloz 1973, tr.
246 va 247.

(12) BLONDET, La légalité de I'enquéte officieuse, JCP. 1955. |. 12383.

(13) va (14) G. STEFANI et G. LEVASSEUR, op. cit., tr. 251, 238 v a 239.

(15) Cac dilu 61 va 65 HSTT Vidt Nam t00ng di0ng vOicac dilu 68 va 72 HSTT
Phap Qulc:

Art. 68 CPP: L'arrivée du procureur de la République sur les lieux dessaisit
I'officier de police judiciaire. Le procureur de la République accomplit alors tous
actes de police judiciaire prévus au présent chapitre.

Art. 72 CPP: Lorsque le juge d'instruction est présent sur les lieux, le procureur de
la République ainsi que les officiers de police judiciare sont de plein droit
dessaisis a son profit. Le juge diinstruction accomplit alors tous actes de police
judiciaire prévus au présent chapitre.

(16) NGHI CAN (suspect): Danh t0 midididc Bd HSTT dung dil chD ngldi bl tinh
nghi lién can vao mOt v phI m phap va dang b0 dillu tra trong giai do0n sO vin.
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(17) ThD t00ng chinh phl d& ky SO c I0nh sO 019-SL/Th.T/PC.1 ngay 15-1-1974
thDa nhin mit sO vién chic cé t0 cach hinh cinh I0i phUc vD t0i BO TO LOnh va
cac B0 Chi Huy COnh Sat Quic Gia tOnh, thd x& va quin.

(18) B0 HSTT Phap quic da khéng coi biin ly va di thOm cé t0 cach hinh clnh
IOi:

Art. 15: La police judiciaire comprend:

1. Les officiers de police judiciaire,

2. Les agents de police judiciaire,

3. Les fonctionnaires et agents auxquels sont attribuées par la loi certaines
fonctions de police judiciaire.

Art. 16: Ont qualité d'officier de police judiciaire:

1. Les marires et leurs adjoints,

(19) Dilu 3 HP: Ba cll quan l0p phap, hanh phap va t0 phap phii dilc phan
nhil m va phan quyln ro r0t...

00000000 Bidu 78:ThIm phan x0 an va thin phan cong tl di0c¢ phan nhil m rd
r0t va co quy chl riéng bilt.

(20) Nguyén van didu 21 B0 Quan Lult b0 ng ti0 ng Phap nhi sau:

La police judiciaire militaire est exercée, sous l'autorité du ministre de la
défense nationale:

- Par les chefs de corps, de dépbét et de détachement,

- Par les chefs de service iet les officiers d'administration assermentés des
divers services de I'armée,

- Par les commissaires du Gouvernement, les juges d'instruction militaires et
leurs substituts.
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(21) Giam sat viln B0 NhO COng Hoa, Saigon 1970, tr. 131.

(22) Op. cit. tr. 137.

(23) Op. cit. tr. 50.

(24) Ensemble des regles minima pour le traitement des détenus - Regle 351.

(26) Nguyl n Quang Quynh, Nhan Quyl n trong Hilln Phap Vilt Nam, 1967, TOp
San Nghién ClOu Hanh Chanh, t0p X, sOl 4/167, tr. 57.
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