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TOi ac phdi b0 trlng phit.

Quyl n Xét XU Phi Bil n (Universal Jurisdiction)

Ngay 16-10-1998, cllnh sat Thi D Luan Bén cla Anh quic da bt gi0 TOOng Augusto
Pinochet cl a Chile trong khi dng nay dang vill ng tham Anh qui c. CO nh sat Luan Bdn da thi
hanh trat b0t gil d00c ban hanh bli mOt th0 m phan Tay Ban Nha. Nha clu dl ¢ tai Pinochet da
b0 mOttoa an Tay Ban Nha truy t0 v0 nhOng t0i &c ma 6ng ta da phIm trong 17 nam cIm
quyln t0i Chile. Toa an cla Anh qullc da bac bl khilu nicla TOOng Pinochet v quydn miln
t0 doivli éng ta. Poi hDi di0c xét x0 t0i Chile cla 6ng ta cling bl toa an bac bl. Toa anclla
Anh qul c da phan quy0t rI ng 6ng Pinochet c6 thl bl diin di sang Tay Ban Nha. Tuy nhién,
sau d6 — vi ly do sc kholl —éng ta dilc tr0 vO Chile d0 b0 xét x0.

Diim clnnéu bltld day la mitvD thim phan cla mittoa &n Tay Ban Nha da c6 quyln ban
hanh trat b0t gil éng Pinochet vl nhing ti &c ma 6ng ta da phim hiu hit trén lanh thD Chile
diivOinglOidan Chile. VO thO m phan Tay Ban Nha da thi hanh quyln xét x0 phU biln theo
dung lult phap qulc t0. Quyln xét x0 phU biln cho phép tt cl cac qul ¢ gia trén thd gili cé
quyln va cling la b n ph n phOi di0u tra va xét x0 nhOng tdi ac c6 tinh quic t0 (international
crimes) didnratlib0tcl nlinao trén thd gili, blt kD cOOng vl va quic tdch cla kd phim t0i.
MO c dich t0i th0Dng c0a quydn xét x0 phl biln la nhOm bl o dim rIng trén thD gili s khéng
con nli dung than cho nhing kI phI m nhing t0i ac co6 tinh quc t0 ma cing ding quictl dic
bilt quan tam.

Theo lult phap quiic i, nhiing tdi ac c6 tinh qui ¢ t0 bao gdm tli &c dilt chl ng (the crime of
genocide), ti &c chil n tranh (war crimes), t0i ac ching nhan loli (crimes against humanity, t0i
hanh quylt phi phap (extrajudicial executions), tli th0 tiéu mOt tich ngi Ui (enforced
disappearace of persons) va tli tra t0n (torture). TOt c0 nhing tli &c nay da dilc di liDu tli BOo
Ludt Rome (The Rome Statute). Nhiing tdi ac kO trén la nhiing t0i d0i hinh ¢6 tinh quic t0, de




Mang bUn t0i phim Vilt COng ra tri0c céng ly

T&#225;c Gi&#7843;: B0 Nglc Uyln
Th&#7913; S&#225;u, 05 Th&#225;ng 2 N&#259;m 2010 12:01

dol dln ndn hoa binh va si an ninh cla thd gili va khong thd khéng bl trl ng phot.

Trong xu th toan cOu hoa hil'n nay, ranh gili gila cac qui ¢ gia da mi nhOt di vOiy ni0dm thO
gili la mOt ngbi nha chung cla nhan lodi. Do dod, khi mit qulc gia d0a ra nhi ng phan xét v[
nhOng t0i &c c6 tinh qui ¢ t0 dang diln ra t0i mOt qul ¢ gia khac, didu nay khéng thl dilc xem
la vi phl'm vao cong villc ndi bl cla qul ¢ gia khac nhd bl n tdi phdm Viot COng th 0 ng ngoan
cU biln bl ch. Trai I0i, day la mOt trach nhiim lién dliva la mitbln phincladiodicvalllng
tri.

SO kil n nha dOi ¢ tai Pinochet b0 mOt toa an Tay Ban Nha ban hanh trat b0t gi0 da gay mOt ni0 m
tin vao phap ly qui c t0 cho cac nin nhén ring hi ¢é thD mang nhing kI phIm nhOng ti &c
chOng I0i h0 ra xét x0 t0i mOt toa &n ngolli qul c. Sau day la hai trd0ng hip diln hinh vO sO kil n
nay: a) Trong thang 1/2000, nhi' ng n0 n nhan bl tra tOn t0i Chad thul ¢ Trung Phi da di Senegal
di khiit0 nha cOu dldc tai l0u vong Hissene Habre. MUt toa an clla Senegal da truy t0 éng nay
v haitli: t0itratdn vatli ac ching nhéan lodi. b) Trong nam 2001, mit toa an t0i B0 da kit t0i
hai n0 tu ngd0i Rwanda vl nh0 ng hanh ding dlc ac tan bl o (atrocities) dili vii ngl0i dan
Rwanda.

Ngoai hai tri0ng hip kO trén, sau day la ba sO kil n diln hinh m0i nhOt vl quyOn xét xd ph0
bil n:

a/ Ngay Thi BOy 12/12/2009, mdttoa an tli ThO D6 Luan Bén cla Anh qul ¢ da ban hanh trat
b0t gil Ba Tzipi Livni, clu BO Tr00ng Ngoli Giao Do Thai, vi bl cho l1a d& phim t00 ac chiln
tranh t0i Gaza. LOnh b0t gi0 nay da dil0c hul b0 sau khi di0c bilt Ba Tzipi Livni da hud bi,
khéng tham dI mOt culc hi hIp t0i Luan Bon. Toa an da ban hanh trat bit gil Ba Tzipi Livni
theo yéu clu clla cac lult sl dlidiln cho cac nin nhan ngl Ui Palestine trong culc chiln t0i
Gaza. Ba Tzipi Livni 1a thanh vién clla nli cac chiln tranh va b0 tr10ng ngoli giao cla Do Thai
khi dilln ra cullc t0n céng cla Do Thai vao dii Gaza vao culi nam 2008.

b/ Sau hai nam dilu tra, m0t thdm phan Tay Ban Nha da chOp nhin IDi bulc t0itra tdn va di0t
chOng dli vli nam vién chilc cao clp cla ding clng sOn Trung COng nhi'm chOng I0i Phap
Luén Céng. NOu nhOng can phO'm nay hiln diln t0i Tay Ban Nha, h0 s diCc triéu t0p din toa
an di nghe vO chanh thim phan quylt vl nhing t0itring cla hd. Ngay 11/11/2009, Lult sO
Carlos Iglisias, dli didn cho cac nguyén diin cla Phap Luan Céng, da nhiin dilc van thi cla
Toa An Quil ¢ Gia Tay Ban Nha théng bao rlng nhing tli 4c tra tin va dil t chdng ching I0i
Phép Luan Coéng da dilc Toa An chip nhin. Nhing bl cdo gim cé Giang Trllch Dan, clu
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TOng Bi Tho Bing COng SOn Trung Hoa; La Can, clu Gidm BUc Phong 610, mit cl quan dilc
thanh I0p d0 khi ng b0 Phap Luén Céng; BOc Hy Lai, hiin la Bi Tho Thanh U0 Trung Khanh va
clu BO TrdOng ThOOng MOi; Gio Khanh Lam, ngi0i ding thO t0 trong hD thOng ding cOng sin
Trung QuO c va Ngé Quan Chinh, ng00icOm dlu ul ban kO lultnibd cladingclingsin
Trung Qulc.

¢/ Sau bl n ndm dilu tra, ngay 17/12/2009, tho m phan Octavia Araoz de Lamadrid cIa Toa An
Lién Bang SO 9 cla Argentina da ban hanh trat bt gi hai trong s nam nghi can da b0 toa an
Tay Ban Nha truy t0 tr00c dé miOt thang. Cac nghi can nay la Giang TrOch Dan va La Han. Hai
can phIm nay da phOm nhing tli ac tra tOn va tli &c chl ng nhéan loli dli vl i Phap Luan Cong.
Trat b0t gi0 nay di0c thi hanh bli COc Clnh Sat Quic TO trlc thulc COnh Sat Lién Bang clla
Argentina. Do do, khi hai can phIm nay ddn b0t cl mOt qulc gia nao c6 ky hilp00cdindl vOi
Argentina, hi s b0 b0t gil va gili giao cho Argentina d0 tr0 I0itrd0c cong ly vO nhOng t0i &c
ma h da phIm dii vii Phap Luan Céng. Sau khi cé phan quylt cla toa an, Lult SO Alejando
Cowes, dli diln cho Phap Luan Cbéng, da tuyén bl : “DB0i vli Trung Qul c, hay ndi dang hin la
diivlinhan dan Trung Qudc, né c6 nghia la diu nay cé thd 1a sO khii ddu cho sO kOt thuc cla
mOt n0n dOc tai da n0 m quyl n trong vong 60 nam qua va dan ap dim mau hin 85 trilu dan.”

Cac trat bt gill trén day da danh diu mit b00c ngolt cé tinh I0ch sO trong til n trinh phap ly
quic t0 rdng trong thO gilli ngay nay khéng c6 ni nao la chl trd 0 n an toan cho nhiing kI phi'm
nhOng t0i &c c6 tinh qui ¢ t0. NhO ng tén dlu sO Vit CO ng dang philm nhing t0i ac ching nhan
lo0i nhO ng00c déi tén gido... c6 t0 chlc quy mo tli Vilt Nam sO phUi dlidiOn vlicéng ly.

KO 10 sau dl nhO thO chidn, d& cé hin 15 quOc gia da hanh x0 quyOn xét x0 ph0 biln dl dilu
tra va xét x0 nhi ng kI phO'm nhing t0i ac c6 tinh quc t0 gom cé Uc BUi LOi, Ao, B, Gia N&a
bii, Pan MOch, Phi n Lan, Phap, Bl c, Hoa Lan, Na Uy, Senegal, Tay Ban Nha, Anh, Hoa

KO ...Ngoai ra, con c6 125 qul ¢ gia da hanh x0 quyln xét x0 phU biln cho it nh't1a mOt trong
nhing i &c co tinh qui ¢ t0 ndi trén. TOt ¢l nhing qul ¢ gia trén day da tu chinh lult phap qulc
gia dl c6 thd xét x0 nhOng t0i &c c6 tinh quic t0.

Mang BOn TOi Phim Vilt Clng Ra Tri0c Cong Ly

Can cU vao nhing di0 u trinh bay trén day, Vilt COng, bl n th0 phOm cla nhing tli &c cé tinh
qulc tl, cé thl b0 truy t0 va xét xO t0i b0t cl qulc gia nao trén thl gilico ap ding quyldn xét x0
phO biln. BOi vlinhlng quOc gia co6 thi hanh quyl n xét x0 phd biln, vilc diC u tra va xét x0
nhOng t0i &c co6 tinh qulc t0 la mdt quyldn hin va cing la mOt b0 n phOn (obligation).
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TOi nhi ng qui ¢ gia Au Chau c6 &p diing quyl n xét x0 phil bil n, nhing n0n nhan va dli diln
hip phap cla hi cé vai tro then chit trong vill ¢ thuc dly cac nha c'm quyln quO c gia sU tdi thi
hanh quyln xét x0 ph0 biln ddivOinhdng t0i ac cé tinh quic t0. Trong nhilu trl0ng hO p, chinh
nhOng nOn nhan hay nhiing lult sO dlididn cla hl da tiln hanh nhi ng b00c khii d0u cho vilc
did u tra tli &c. Trong hiu hit cac quic gia Au Chau, hi thi ng phap ly cho phép ni n nhan gill
mOt vai tro tich cU ¢ va trung tdm trong cac vO kil n; ngoai t0 cdch nOn nhan, hd con co vai tro
ching nhan. HOiBing cac BO Tri0ng Au Chau khuyl n cdo rlng nin nhan phii cé vai trd x0 ng
dang trong cac til n trinh dilu tra va xét x0. Tom I0i, t0i cac qul ¢ gia c6 4p dli ng quyl n xét x0
phO biln, dic biltla t0i Au Chau, cac nn nhan gil vai trd trung tam trong vil ¢ khii d0 ng cac
vl kil n va cac toa an co trach nhil m dil u tra va xét x theo lult phap qulc t0.

Can cl vao quyln hOn va vaitro cla n0n nhan dilc trinh bay trén day, cac t0 chlc cla clng
ding ngd0i Vilt qulc gia trén khO p thD gili nén tiln hanh c4c thl t0c phap ly d0 mang b0 n t0i
phim Vilt Clng ratrilc céng ly. Khdéng but mic nao c¢é thi ki hittliac cla Vilt Cong dii vii
dan t0c Vit Nam trong 80 nam nay. Tuy nhién sau day la hai tdi ac chilng nhan loli cé tinh thOi
sO clp thilt ma Viot COng dang vi phUm cé t0 chic quy mé vl i mOt thai d0 ngoan cl, thach thOc
va nho bang cong lulln va lul't phap qulc t. Hai tli ac nay di0c di liDu t0i D0o Lult Rome.

1/ T0i Ng0 0 ¢ Dai Tén Giao

Pilu 7 cla Bio Lult Rome da di nh nghta tdi ac nay nhi sau: “S0 NgiOc Pai diiviibltcl mit
nhom hay mit tOp thd nao cé thl nhln diln dl0c vi nhi ng ly do chinh tr0, chOng tlc, dan tlc,
s c tlc, van hod, tén giao, gili tinh nh0 da di0c di nh nghta t0i doOn 3 hol ¢ vi nhOng ly do
khac da dilc céng nhIn midt cach phd biln la tréi vOiluOt phap qulc t0, lién quan t0i b0t cl
hanh dl ng nao diil0c néu lén trong dol n nay holc blt cl t0i ac nao thul c quyln xét x0 cla Toa
An Hinh SO Quilc TO.” “Persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender as defined in paragraph 3 or other grounds

that are universally recognized as impermissible under international law, in connection with any
act referred to in this paragraph or any crime within the jurisdiction of the International Criminal
Court.” Hanh di ng ngd 0 ¢ dai cting di 0 ¢ d nh nghta nhi sau: “Ng00c Dai c6 nghia la sl t00c
dolt cO tinh va nghiém tring nhing quyOn ¢ bl n (trdi vOi luDt phap qulct0) vily do bn sic
cla nhém hay tlp thD.” “Persecution means the intentional and severe deprivation of
fundamental rights by reason of the identity of the group or collectivity.”

Can cU vao dinh nghta trén day, nhilng vO ngl0c dai tdn gido d& man dang dill n ra céng khai
va thach thl ¢ 100 ng tdm nhan loli t0i chua Bat Nha va giao x0 Bing Chiém —si0t mly thang
nay va con dang tilp tic — tri0c¢ sO chlng kil n cOa toan thd nhén loli qua cac phing tiln
truyd n théng toan cl u da ching minh mit cach hung hin, khéng thl chOi cai ring la Vilt COng
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dang phO'm t0i &c ching nhén lolli mdt cach man r0. Nhan chiing va vt ching cla tli &c nay da
di0c cac hang thong ton quic tl va cac t0 chic blo vO nhéan quyln trén toan thl gili thu thIp
dily d0 va dilc phO bi0n lién t0c hang ngay trén cac hi thdng théng tin toan clu. Cac t chic
quic t0 va cac chinh phl trén th0 gili da gay gitlén antli ac ngi0c dai tbn gido da man nay.
Ba tén Néng B0 c Manh, Nguyl n Minh Tri0t va Nguyldn TOn Dang la tho phOm cla tli ac ching
nhan loli nay, mOttli ac co tinh qulc t0 ma b0t cl mittoa an qul c gia nao trén thd gili cling
c6 quyln truy t0 va xét x0 theo lult phdp quictl vO quyln xét xd phU biln.

2/ TOi Giam COm (Imprisonment)

Pillu 7 cha bio Lult Rome da di nh nghta tdi ac ch ng nhan loli nay nhi sau: “Giam cO'm holc
sU t00c dolt nghiém trlng t0 do thén th, vi phO m nhOng difu lu0t cd bOn cla lult phap quic
t0” “Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules
of international law”

Can cl vao dinh nghta trén day, sl giam cOm Hoa Thing Thich Qul ng B0 ma khéng chinh
thOc bul ¢ t0i hay xét xU (imprisonment without formal charges or trial) sult nhil u nam nay t0i
Thanh Minh ThiOn Vil n la mOt sO giam cOm phi phap va la mitt0i ac chdng nhan loli.

Ngoai ra, phién toa mii dil n ra t0i Saigon ngay 20/1/2010 da “k0t an va bl tu” b0 n nha holt
ding dan chd TrOn HuO nh Duy Thi ¢, Lé Thang Long, Lé Céng BUnh va Nguyln Tiln Trung t0
5namtli 16 nam tu la mOt tro hO ridu cOt céng ly bOi vi day la mOt phién toa di 0 c dan ding
theo kil'u toa an Kangaroo cla b0 n thi o khO u. Tinh cach Kangaroo — c6 nghta la tinh phi phéap
—cla phién toa nay da b0 dU luOn khOp nditrén thlD gili kOt &n. Trong mOt théng cao bao chi
cla Amnesty International di 0 c phO billn khi'n cOp ngay 20/1/2010, ngay sau khi phién toa kit
thuc, éng Brittis Edman da glli phién toa Kangaroo nay la mit phién toa hoan toan nhil o bang
cbng ly. “The trial made a complete mockery of justice”. Ngay 23/1/2010, khi tr0 I0i cul ¢ phl ng
vl n cla RFA do phong vién Ha Giang thi ¢ hil n, Ba Janice Beanland ca Amnesty International
da tr0 10i nguyén van nhi sau:

“Janice Beanland: Dill n ti0 n phién toa cho chung t6i th'y r0t dang nghi ngl la cac bl can da
dilc xem la vo tdicho din khi hD b0 bulctli. Trong mOt v an quan tring nhi thO, ma cac
quan toa chl thio luin vin vin trong 15 phut d0 rlidia din mOtbln an phii mit 45 phat mii
di ¢ xong, thi day rd rang la nhing ddu chi cho thiy vilc kDt tli cing nhd bl n &an da dilc di nh
dolt tr00c. Dilu nay hoan toan vi philm nguyén tdc can bin la cac bl cdo phlidilc xem la
hoan toan vé t0i cho din khi dic xét x0.”
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Toa an nhan dan cla Vilt cing thic chOt chd la mOt cong cl dan &p cla bang ding Viot COng.
Chung tuyén bl rdng phién toa xét xd céng khai, nhi ng than nhan clla cac bl cdo cling khdng
di0c vao phong x an. Hai quan sat vién cla HOi Lult SO Tho Gili (the International Bar
Association) di0c gdidln quan sat phién toa cting khéng dilIc tham di. Tom IDi, kOt &an bl n
nha holt dl ng dan chl 33 nam tu va 14 nam qul n chd qua m0Ot phién toa Kangaroo chl diln ra
trong tam tilng ding hi la mOt tro hO thach thdc 100ng tri loai ng00i. SO giam cOm hO la phi
phap va la mit tli ac chi ng nhéan loli.

Tho phim clatli ac cé tinh quic t0 nay cing la ba tén Néng Bl c MO nh, Nguyln Minh Trit va
Nguyln TOn Dang.

Cac phién toa tri0c day x0 Linh MOc Nguyln Van Ly, cac Lult SO Lé ThD Céng Nhan, Nguyln
Van Dai...clng la cac phién toa xét xU theo kil u toa &n Kangaroo clla bl n thl o khO'u sU ng
ngoai vong phap ludt. Trong cac phién toa Kangaroo, cac blln an dl u do nh'ng tén cIm dlu
bl n thd o khu quydt dinh tri0c. Cac hang théng tin quic t0 theo rbi phién toa x0 Linh Ml ¢
Nguyén Van Ly da dia nhiing bl ntin cé tla di nhi sau: “Father Nguyen Van Ly at Vietham’s
Kangaroo Court” va “Unfair process against Father Nguyen Van Ly”. Tém I0i, Linh MO c NguyOn
Van Ly, cac L/s Lé Tho Céng Nhéan, Nguyln Van Dai va nhilu nha holt ddng déan chl khac da
b0 cac toa an Kangaroo cla Vilt Cong bl tu mOt cach phi phap. HO chinh la nn nhan cla t0i
ac ching nhan lodi ma thd phIm la ba tén dlu sO Vilt COng da n6i 0 trén.

Trong xu thl toan clu hoa ngay nay, nhilng tli &c c6 tinh qui ¢ t0 dang diin ratli Vit Nam
khéng con la chuyln ndi bl cla Vit Nam ma la chuyl n chung clla cIng ding thD gili. Cac t0
chOc blo vl nhan quyln va cac chinh phl trén khip th0 gili d& I1én an gay git nh0 ng hanh
ding t0i ac cla Viot COng. Cac hang théng tin c6 uy tin quic t0 (AFP, AP, BBC, Reuters...) da
lam nhidm vO théng tin mOt cach tich clc, da clp thli d0a nhi ng tin t0c va hinh 0 nh lién quan
dintliac t0i mii ngd nghach trén toan thd gili. Tuy nhién |0 Viot COng r0ng ra, b0 n quen sl ng
vé lult phap trong cac hang diing, vin ti0p tdc ngoan cl va trd trln biln bac ring thO gili da
xen vao chuyln nii bl cla chung. Nhi ng hanh diing t0i &c ching nhén loli cla Vilt COng dang
dil'n ra hang ngay tdi Vidt Nam chl ng t0 rdng chung khong x0ng dang di gi0 b0t cl mit vai tro
nao trong cling ding qulc t0 nhd thanh vién khéng thiOng tric clla HOi B0 ng Bio An LHQ
trd0c day hay chU t0ch khii ASEAN hi0 n nay.

NhO da trinh bay trén day, theo lul't phap quic t0 vO quydn xét x0 phl biln, t0t cl cac toa an
qul ¢ gia trén thd gili, dic bilt la cac tod an t0i cac n00c Au Chau, diu c6 quyln dil u tra va xét
X0 cac tli ac cé tinh quic t0 ma Vilt CO ng dang phl m. NhD ng n0 n nhan ciing la chdng nhan
hay dili diln hO'p phap cla hi ¢6 quyln khitl va tham gia vao til n trinh di0 u tra va xét x0 v
an. Chung ta c6 dily dd nhéan chlng, vO't chdng cling nhi t0 cach phap ly a0 dia b0n t0i phIm
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Viot COng ratrilc céng ly nhd 10 chic Phap Luan Céng da lam, va bl n t0i phm Trung COng
da bl haitoa an Tay Ban Nha va Argentina truy t0. Phan quyCt cl a toa an Argentina dl a trén
I0i khai cing la I0ilam ching cla 17 nOn nhan cung vOi céc tai litu cla UD Ban Nhan Quyln
Lién Hi0 p QuOc, Amnesty International va Human Rights Watch...

BOi vi ViD't COng khong ky va phé chuln Bl o Lult Rome, chung ta khéng thd tric ti0 p truy t0
ching tri0c Toa An Hinh SO Quilc TO, nhilng ching ta c¢6 diy d0 t0 cach phap ly d0 truy t0
chung tri0c b0t cl mOttoa an qul ¢ gia nao trén thl gilico ap ding quyln xét x0 ph0 biln.
Cang chinh vi Trung COng khéng phiila qulc gia hUi vién (State party) ca Do Lult Réme
nén Phap Luan Céng da khong thl truy t1 nhing tén tli phdm Trung COng trilc Toa An Hinh
SO QuOc TO ma truy t0 chung tri0c cac toa an quic gia c6 ap ding quyln xét xd ph0 bién.
Ngoai hai toa an Tay Ban Nha va Argentina, Phap Luan Céng con truy t0 chung tli 30 toa an
qul c gia trén khO p thO gili, c6 nghta la phUi la truy nd b0 n t0i phOm din t0n cung bl ng phap
ludt. Mang Vilt COng, b0 n phIm t0i ac cé tinh quic 0, ra tri0c cong ly la nhilm cla clng ding
ng00i Viltt0 nOn cOng sOn trén khi p thD gili.

NhO da trinh bay trén day, ngay nay, tt cac toa an qul ¢ gia diu c6 nhilm vl blo vO céng ly
trén toan thi gili b0 ng cach truy t0 va xét x0 nhing tli &ac co6 tinh quictl diinratlibltcl nii
nao trén thl gili. NOu chdng ta khiit0 b0 n t0i phOm Viot COng, chlc chin mOttoa an qulc gia
nhO toa an Tay Ban Nha hay Argentina sO thD ly d0 mang I0i céng ly cho cac n0n nhéan cla
chung. TOi &c phUi b0 tring phit.

B0 Nglc Uyln
(Khoa 4 Thio Bic)
San Jose, ngay 01-02-2010
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