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Viviy y chi cla qulc gia dong mit vai tro quan trll ng trong vil ¢ quydt dil nh tinh chit rang bul c
clamitldihDadinphilng

00 ThO £10ng VC Philm Van Bl ng

VRNs (16.06.2011) - xuandienhannom.blogspot.com — Theo t0 Xinhua ngay
14-6-2011, d0n theo t0 Quéan Gilli phdng hang ngay cho billt chinh phl
Trung Quic phOndlinC I0cdl quictd héa vin dl biln Béng, ma chd nén
gili quydt song phing théng qua hilp thiOng hiu ngh gia cac bén
tham gia.

Trong bai bao nay c6 doll n vilt:

“Trong mOt tuyén b0 chinh thl ¢ vao nam 1958, chinh phD Trung Qulc da
tuyén bl r6 rang cac dio 0 biln Nam Trung Hoa nhi la mOt phOn cla Ianh
th0 chl quydn cla Trung Qulc, va sau d6 Thi t00ng Viot Nam PhIm Van
Bl ng cing bay t0 sO thOa thuln”.(1)

NhOng lul'n ¢l va lul'n chO ng cla chinh phd Trung QuOc khéng c6 gi mUi.

Ngay 17-11-2000, BO Ngoli giao Trung Qul ¢ phat di bl n tin vOi cai gUi

la “SO thfa nhiin cla qulctl vO chd quydn cla Trung Quic trén quin dio
Tr00Ong Sa”™:

“5. Vilt Nam

a) Tho tr00ng ngoli giao Dung van Khiém [Ung Van Khiém] cla Viot Nam
Dan Chl COng Hoa khi til p 6ng Li Zhimin, x0 ly thdOng v Toa BOi sl
Trung QuOc t0i Vit Nam da ndi ri ng “theo nhilng di kil n cOa Vilt Nam,
hai qul'n d0 o Hoang Sa va Trl0ng Sa la m6t b0 phin I0ch sO cla lanh thi
Trung Quic”. Ong Le Doc [Lé LOc], quyln VO tri0ng A chau SO vO thulc
BO Ngoli giao Vilt Nam, cting c6 mit luc do, da noi thém rling “xét vl
mOt I0ch sO thi cdc quin dU o nay da hoan toan thulc vl Trung Qui ¢ t0
thOi nha BO00Nng”.
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b) Bao Nhan Dan cUa Vilt Nam da t00ng thudt r0t chi ti0t trong sU xult

bl n ngay 6/9/1958 vl Bl n Tuyén bl ngay 4/9/1958 cla Nha nd0c Trung
Qubc, ring kich thODc lanh hii cDa n00c COng hdoa Nhan dan Trung Hoa la
12 hdily va difu nay di0c ap ding cho tit cd cac lanh thd cla phia

Trung QuOc, bao gdm t0t ¢l cac quin dio trén bidn Nam Trung Hoa. Ngay
14/9 cung nam do6, Thi t00ng PhO'm Van B0 ng cla phia nha n00c Vilt Nam,
trong bl n cdng ham gli cho Thi t010ng Chu An Lai, da thanh khi n tuyén

bl rOng Vilt Nam “nhin nhIn vaOng hd BOn Tuyén bl c0a Nha niOc Clng
hoa Nhan dan Trung Hoa trong v n dl lanh hoi”.

c) Bai hic v0 nic CHND Trung Hoa trong giao trinh c bUn cla mén dila
ly cOa Vilt Nam xul't b0 n nam 1974, da ghi nhOn ring cac quin dio t0
Tr00ng Sa va Hoang Sa diin dl o HJi Nam va Bai Loan hinh thanh mit bl c
t00ng phong thd vidlicho I0c dla Trung Hoa”(2).

0 day chung ta phii hilu vin d0 nay nhi th0 nao?

COnnhOc I0irdng ngay 4 thang 9 nam 1958, trong bli cl nh cla thdi kO
chin tranh I0nh, ldc bay gill dang xally ra cuél c khull ng hoal ng eo
biél'n Dai Loan. Dai Loan Idc dd con gil hai dallo nam gidp

lanh thé0 Trung Quic la Kim Mén va Ma Té0 . Halli quan My dén

vung eo biél n Dai Loan, khién Trung Quic lo si0 rang My cd thél

tdn céng xam phal m chul quyén cula Trung Qulc. Trung Qulc phOillp
tOcratuyén b0 lanh hDicla minhla 12 hOily.

Sau day la toan van tuyén bl :

“Tuyén bl cla Chinh phd NOOc COng hoa Nhan dan Trung Hoa v Lanh hii
(P00 ¢ théng qua trong kO hip thd 100 cla Ban ThioOng vO BOi hdi AU

bil u Nhan dan toan qul ¢ ngay 4 thang 9 nam 1958)

COng Hoa Nhan Dan Trung Hoa nay tuyén bl :

(1) Chillu rOng lanh hii cla n00c COng hoa Nhan dan Trung Hoa la 12 hii
ly. Bilu 10 nay ap di ng cho toan I&anh thl n00c COng hoa Nhéan dan Trung
Hoa, bao gilm phin dit Trung Qulc trén dit liln va cac hii d0 o ngoai
khii, Bai Loan (tach bi0t khii dit liln va cac hii dio khac bli biln

cl) va cac diio phl cn, quin dio Banh HO, quiln dilo Béng Sa, quin dio
Tay Sa, quiin dio Trung Sa, qul n dio Nam Sa, va cac dil o khac

thul ¢ Trung Qul c.

(2) Cac dilng thing nOi liln mOi didm can bln cla b0 biln trén di't

it n va cac dio ngoli bién ngoai khi dl0c xem la cac di0ng can bin
clalanh hiidictheo ditlion Trung Qulc va cac di o ngoai khili. Phin
biln 12 hii ly tinh ra t0 cac di0ng can bln la hiiphOn cOa Trung

Qubc. PhOn biln bén trong cac diIng can bl n, kI cO vl nh Bohai va eo

bil n Giongzhou, la vung ndi hOi cla Trung QuOc. Cac dio bén trong cac
di0ng can bln, ki ¢ dlo Dongyin, d0 o Gaodeng, dl o Mazu, dll o Baiquan,
dl o Niaoqin, d0o B0i va Tilu Jinmen, dl o Dadam, dl o Erdan, va dllo
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Dongdinh, la cac dilo thul ¢ n0i hi Trung QuOc.

(3) NOu khéng c6 sl cho phép clla Chinh Phi ClIng hoa Nhan dan Trung
Hoa, t0t c0 may bay nic ngoai va tau bé quan sl khéng di0c xam nhlp
hii phOn Trung Qul ¢ va vung trli bao trén hii phln nay. B0t ¢ tau be
nd0c ngoai nao di chuyl n trong hii ph'n Trung QuOc dlu phii tuyén thi
cac ludt Io lién ho cOa Chinh PhO COng hdoa Nhan dan Trung Hoa.

(4) Dilu (2) va (3) bén trén ciing ap di ng cho Pai Loan va cac dil o phi
cln, quin dio Banh HO, quin dlo Béng Sa, quin dio Tay Sa, quindio
Trung Sa, quln dl o Nam Sa, va cac di o khac thullc Trung Qulc.

DPai Loan va Banh HO hiln con bl ci0ng chilm bli Hoa KO. Bay la hanh
ding b0t hi p phap vi phim s toan v n lanh thl va chl quyln cla Clng
hoa Nhan dan Trung Hoa. Bai Loan va Banh HO dang chll dic chiom I0i.
COng hoa Nhéan dan Trung Hoa c6 quyl n dung mCi bill n phap thich 0 ng dl
0y I0i cac phOn d0t nay trong t00ng lai. Cac nO0 ¢ ngoai khdng nén xen
vao cac vin dl ni bl cla Trung Quic”.

Phé chulln c0a hOinghU I0n thD 100 cla Ban ThOOng vO BOi hdidli bilu
nhan dan toan qui c ngay 4-9-1958 (Ngul n: http://law.hku.hk )

Pap I0i tuyén bl nay, Thi t00ng Phim Van Bing gdi bl c cdng ham cho Thi
t10ng Chu An Lai nguyén van nhi sau:

“ThOa ding chi TOng ly

Chung t6i xin trén trdng bao tin d ding chi TOng ly r6: Chinh phi

nd0c Viot Nam Dan chi COng hoa ghi nhil n va tan thanh bl n tuyén bl ngay
4-9-1958 cUa Chinh phl n00c COng hoa Nhan dan Trung Hoa quylt d0nh v
hOi phOn cla Trung Quic.

Chinh phi n00c Viot Nam Dan chD COng hoa tén tring quyltdinh Oy va sl
chl th0 cho cac cl quan Nha nd0c cé trach nhidm tri0t d0 tén tring hOi

phin 12 hiily cOa Trung Qulc trong mOi quan hO vOinOOc COng hoa nhan
dan Trung Hoa trén mit bidn.

Chung t6i xin gli ddng chi TOng ly I0i chao tran trdng”.(3)

Theo Til n sT Balazs Szalontai, mit nha nghién cu v chau A dang slng
0 Hungary da gili thich: “Trong cac nam 1955-1958, ban l1anh dl o Bl c
Viotchla dittli mOc tiéu thOng nhit dit nOOc vi phdi diiphé vOi kho
khan n0i b0 va thilu 0ng hO cla quOc . Bdng minh chinh cla hi lac
nay la Trung Quo c. Trong hoan cl nh nay, Ha NUi khéng thD hy vl ng xac
I0p quyl n kilm soat dii vii Hoang Sa va Tr00 ng Sa trong t00ng lai g0 n,
va vi vy hi khéng tho c6 s0 bltding I0n vii Trung Quic vl cac hon
dio. Luc nay, chinh phl Bdc Vil't tim cach c6 diUc giup d0 cla Trung
Qubc, va ho chi cO ging trdnh dia ra tuyén bl céng khai 0 ng hi nhl ng
tuyén bl chl quyOn cO thd cla Trung Qulc hay ky vao mOt van kil n b0t
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bulc ma s céng khai t0 b0 chd quyln cla Vilt Nam dli vicac di o nay.

Sang nam 1974, tinh hinh hoan toan khac. Vil ¢ thing nhit Vilt Nam
khong con la khl nang xa vOi. Gi0 sO Trung QuOc c6 khdng can thil p, Ha
NOi c6 thd di dang 0y cac dio cung vOi phin con I0i cla midn Nam. T0
1968 din 1974, quan hi Vilt— Trung da xul ng r0t thO p, trong khi Lién
X6 tang clng 0ng hd cho miln BOc. Trong tinh hinh dé, quan dilm cla
BOc Vilt di nhién trd nén cng cli hOntrd0c Trung QuOc so vli thdp
nién 1950.

Vinhing ly do t00ng 10, thai d0 cOa Trung QuOc cling tr0 nén cOng rin

hin. B0n nam 1974, BO ¢ Kinh khéng con hy vilng Ha NOi sO theo hi dO

chi ng Moscow. Thilc sU vao culli 1973 va dlu 1974, Lién X6 I0i cOm thOy

s hoa hodn MO — Trung da khéng dem 10i kOt qul nhO ngC0i ta nght.
Washington khéng t0 b0 quan hi ngoUi giao vii Bai Loan clng khéng bl

di y dinh tim ki m hoa hoén vli Lién X6. NgiUc I0i, quan h X6 — MO

I0i ti0n triln t0t. Vi thD trong nam 1974, 1anh dio Trung Qudc I0i mOt

I0n ndaclimthly b0 bao vay. Vi vly hI muln cOithidn vD tri chiln

ID0c 0 Dong Nam A bl ng hanh dl ng chil m Hoang Sa, va tang cl0ng 0ng hl
cho Khmer BU va du kich cing siin0 MiOn Biln.

Ti0 n sT Balazs Szalontai phéan tich ti0 p hoan cinh ra dli cla bl c céng
ham ma ThO t10ng Phim Van Blng da gli cho Chu An Lai: “Trl0c tién, ta
néi v tuyén bl cOa Trung Qulc. N6 ra dli trong bli ¢l nh c6 HOi nght
Lién Hilp Quic vO Lubt Biln nam 1956 va céc hillp dinh di0c ky sau dé
nam 1958. L0 dO hilu, Trung Qulc, mOc du khéng phUi la thanh vién cla
Lién Hi0 p Qudc, ciing mul n ¢é til ng néi vil cach gili quylt nhing viin d0
do. Vi ll dé ta co6 tuyén bl cla Trung Qulc thang 9 nam 1958.

NhD t6i n6i U trén, trong nhilng nam nay, BO ¢ Vilt khéng thO lam phOty
Trung QuOc. Lién X6 khéng cung cOp d ho trl cho céng cul ¢ thO ng nhit,
trong khi Ngé Binh Dil m 0 miln Nam va chinh phi MO khéng sl n sang ding
y t0 chdc blu cl nhi da ghitrong Hil p d0 nh Geneva. PhUm Van Bing vi
th0 cOm thOy cOn ngl theo Trung Qulc.

DOu vOy, 6ng 0y c6 vO d0 thOn trdng d0 d0a ra mit tuyén bl 0ng h
nguyén tlc ring Trung QuOc c6 chl quyln dliviihdiphOn 12 hOily dic
lanh thO c0a hi, nhi ng tranh d0 a ra d0 nh nghta v 1&anh thd nay. MO c du
tuyén bl tril0c dé cla Trung Quic rdt cl thd, nhic din toan bl cac dio
bao gdm Trl0ng Sa va Hoang Sa ma Bl ¢ Kinh n6i hi' ¢6 chl quyl n, thi
tuyén bl cOa BOc Vil't khéng ndi chl nao vO 1&nh hiicl thd diCc &p
ding vOiquy tOc nay.

Du sao trong tranh chi p lanh thD song phl 0 ng nay gila cac quyin I0i
cOa Vilt Nam va Trung Qulc, quan didm cla BOc Vilt, theo nghia ngoli
giao hin la phédp ly, gdn viiquan dilm cOa Trung Quic hinla vliquan
dif m c0a midn Nam ViOt Nam.
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Con IDi phét bilu cla Tho tri0ng Ngoli giao Ung Van Khiém dia ra nam
1956, Til n sT Balazs Szalontai d& co y kil n: “Theo trang web cl a BO

Ngoli giao Trung Quic, vao gila nam 1956, Ung Van Khiém da néi vii dii
biln 1am thii cla Trung Qul ¢ ring Hoang Sa va Tr00ng Sa vl mOt I0ch sO
da thul c vO 1anh tho Trung QuOc. Ban ddu téi nghi ngl s chan thdc cla
tuyén bl nay. Nam 2004, BO Ngoli giao Trung Qulc thd m chi x6a di nhi ng
ch0Ong tranh céi cla I0ch s Trilu Tién khii trang web cla hi. TOc la

hU sOn sang thay dii qué khi [0ch sO d0 phOc vO cho minh.

Téi cing chip nhin ly 10 ring ndu 6ng Khiém qul thOc d& noi nhl vOvy,
thi cé nghia ring ban lanh diio Blc ViltthOc sl c6y dinhtl b0 chl
quyln cla Vilt Nam dli vii Hoang Sa va Trl0ng Sa. Nh ng nay t6i nght
khac, ma mOt ly do la vi téi xem I0i c4c thU a thuD n bién gili cla Mong

CO vOi Lién X6.

T6i nhin ra r0ng tuyén bl c0a Ung Van Khiém thl ¢ ra khéng cé tac ding
rang bulc. Trong hi thi'ng cng sOn, tuyén bl cda mit quan chic nhi éng
Khiém dl 0 c coi nhi dli dil n cho quan didm chinh thi ¢ ca ban l1anh dl o.
NhO ng ban lanh dl o cting cé th0 bl qua 6ng ta va nhilng tuyén bl cla éng
ta bl ng vil ¢ sa thdi theo nhOng ly do ¢ v chl lién quan gi. Bo la sl

phin cla NgolUi tri0ng Méng CO Sodnomyn Averzed nam 1958. Trong luc dam
phan vO bién gili Lién X6 — Méng Cl, 6ng ta c6 quan didm kha cing rin,
va rit co thd la vi 6ng ta lam theo chi thd cOa ban lanh d0o. Nhi ng

khi Lién X6 khéng chlu nhD 101 phO n 1&nh th ma Méng CU doi, va chi

trich “thai d0 dan t0c chl nghta” cla Averzed, Méng CO cach chic 6ng

ta. “Trong tri0ng hO p Ung Van Khiém, éng ta khi Oy chl l1a thD tr00ng, va
chl ¢é mOt tuyén b0 mil ng trong Itc néi riéng vii dli biln 1am thOi

cla Trung Qulc. Trong hi thdng ¢ ng sOn, tuyén b0 mil ng khéng cé cung
s c mdnh nhD mOtthong cao vilit sin dl clp diin cac vin dl lanh thd. N6
ctng khéng cé s c nlng nh0 mOt tuyén bl milng cla lanh dlo cao clp nhi
thD t00ng, nguyén thd qulc gia hay t0ng bi th0. R6 rang cac lanh dlo

B c Vilt khéng ky hay néi ra mit thla thuOn nao nhi vOy, vi ndu khéng

thi Trung Qul c da cong bl rOi.

V0y thi, bl c cdng ham cla Tho t00ng Phim Van Bl ng c6 y nghta phap ly nao khéng?
Ti0 n sT Balazs Szalontai bay t0: “N6 khil'n cho quan didm cOa Vidt Nam

b0 yOu di mOt chat, nhi ng téi cho ring nd khéng cé sl ¢ nlng rang bulc.

Theo 16i, vil ¢ cac tuyén bl cla Trung Qulc nhi'n mOnh nguyén t0c “im

I0ng la ding y” khéng c6 miy s ¢ ning. Chinh ph miln Nam Vilt Nam da

cong khai phin dli cac tuyén bl cla Trung Qulc va cll giing gill cac dio,

nhOng h khéng ngan dii0c Trung QuOc chidm Hoang Sa. Trung Quic din

giln bl mOc sO phindlicla Sai Gon. NDu Ha NUi co phin ddi luc dé,

kOt qul cing sO vOy thoi.

TiOn sTBalazs kit lul'n, do 14 thd cOa PhOm Van Bl ng chl cé gia tr0
phap ly hin chd, nén mOt sO thdo ludn cong khai v vin dd sO khéng co
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hiicho cO Vilt Nam va Trung QuOc. Nhd ng di nhién chinh ph0 hai n00c
c6 thD nhin viln d0 nay theo mit cach khac.(4)

Con theo Tiln st Lult TO BOng Minh Thu cla BUi hi ¢ Sorbonne, Phap
Qubc, thi cho ring nhing I0i tuyén b0 trén cla Thi t00ng PhOm van B0 ng
khong cé hilu I0c vi tri0c nam 1975, Vit Nam Dan chi COng hoa khdng
quin ly nhilng dl o nay. Luc dé, nhiing dlo nay ndm dili sl quinly cla
Vit Nam COng hoa; ma cac chinh ph Vidt Nam CUOng hoa ludn ludn khi ng
dlnh chd quylOn cOa Vilt Nam trén hai qui n dlo. Con Chinh phl Cach ming
Lam thii COng hoa midn Nam Vilt Nam cting khéng tuyén bl dif u gi c6 thi
lam hOi din chd quyln nay cO. Tac gi0 Monique Chemillier-Gendreau

da vilt nhl sau:

“Dans ce contexte, les declarations ou prise de position éventuelles

des autorités du Nord Vietnam sont sans consequences sur le titre de
souveraineté. Il ne s’agit pas du gouvernement territorialement

competent a I'’égard des archipels. On ne peut renoncer a ce sur quoi

on n’a pas d’autorité...”

(Cé tho dOch la: “Trong nhO ng dil u kil n nay, nhing I0i tuyén bl holc

I0p tr00 ng nao do6 cla chinh quyln miln BOc Vit Nam khéng c6 hiCu l0c
gi diivOichd quyln. Bay khong phi la chinh quyln c6 thim quydn trén
qudn dlo nay. NgOOi ta khdng thD chuydn nhD0ng nhOng gi ngi0i ta khéng
kilm soatdiic...”).

MOt ly ID thD hai nOala ding trén phi0ng diln thuln phap ly, ni0c

Vidt Nam Déan chd COng hoa luc dé khéng phiila mit qulc gia

trong cull ¢ tranh chOp. Tr00c nam 1975, cac qul ¢ gia va lanh thD tranh chOp gom:
Trung QuOc, Bai Loan, Viot Nam COng hoa va Philippines. NhD vOy, nhng

I0i tuyén b0 cOa Vit Nam Dan chi COng hoa xem nh0 I0i tuyén b0 cla

mOt qul ¢ gia thd ba khéng c6 0 nh hI0ng din vO tranh chp.

NOu dOt gil thuydt Viot Nam Dan chd COng hoa va Clng hoa x& hii chi
nghta Vit Nam la mOt thi d0a trén lu0t quic t0, nhing I0i tuyén b0 dé
cting khéng cé hilu l0c. Tuy nhién, c6 tac gil da néu thuylt “estoppel”
dl khO'ng dinh nhOng I0i tuyén bl d6 c6 hilu I0c b6 bulc diivoi Vit
Nam, va Vilt Nam bay gi0 khéng cé quylln n6i ngliCc I0i.

Theo lult qulc t0, khdng cé mit van bl n phap ly nao cé thD gin cho

nhOng I0i tuyén b0 din phdOng mdttinh chOtbé bulc, ngoli trd thuyDt
“estoppel”. Dilu 38 Quy chll Toa &n Quic t khéng lilt ké nhing I

tuyén bl dl n phi0ng trong danh sach nhilng nguin gic cla ludt phap quic
t0. Estoppel Ia mOt nguyén tdc theo dé mit qul ¢ gia khéng c6 quyl n noi
holUc holt ding ngliOc I0i viii nhO ng gi minh d& ndi holc holt ding trilc
kia. Cau t0 c ngl thI0ng dung d0 dl nh nghia no la “one cannot at the

same time blow hot and cold.” NhO ng thuyO't estoppel khong c6 nghta la

cl tuyén b0 mit dilu gi do thi qul ¢ gia tuyén b0 phOi b0 rang bulc b0 i
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I0i tuyén b0 do.

ThuyOt estoppel bUt nguln t0 hO thOng lult qulc ndicOa Anh, di0c thau
nhOp vao ludt qulc t0. MO c dich chinh cla n6 ngan chin trd0ng hOp mOt
qub c gia c6 thl h0Ong I0i vi nhi ng thai d0 b0t nhit cOa minh, va do

do, gay thilt hii cho qul ¢ gia khac. Vi vy, estoppel phli hdi dl cac

dif u kil n chinh:

1. LOi tuyén b0 holc hanh ding phUido mOt ngd0iholc cl quan dlidiin
cho qul ¢ gia phat bilu, va phi d00 ¢ phat bil u mit cach minh bl ch
(clair et non equivoque).

2. QuO c gia nOi “estoppel” phii chl ng minh rdng minh da di a trén nhi ng
I0i tuyén b0 holc hol't A0 ng cla qul ¢ gia kia, ma c6 nhi ng holt dlng
nao do, hol ¢ khdng holit ding. YOu t0 nay trong lult qul ¢ ndi Anh-MO
glila “reliance”.

3. Qul c gia nOi “estoppel” cling phi chdng minh rdng, vi dda vao I0i
tuyén bl cla qulc gia kia, minh da b0 thilt hOi, hol ¢ quOc gia kia da
h0Ong I0i khi phat bilu 07 tuyén b0 do6.

4. Nhilu b0 n &n con doi hii IDi tuyén b0 holc hol't ddng phii dd0c phéat
bilu mitcach liéntic vatriing ki. Thidl: b0 n an “Phan dinh biln

trong vung VO nh Maine”, b0 n an “Nh0ng holt dl ng quéan s va ban quan sl
t0i Nicaragua”, bl n an “Ngéi di n Preah Vihear”,...

Ngoai ra, ndu I0i tuyén bl din phi0ng c6 tinh chit mOtI0i hOa, nghta
la quO ¢ gia tuyén bl minh sO lam hol ¢ khéng lam mOt vilc gi, thi quic
gia phiithOc sl c¢6y dinh muln bl rang bulc blillihDa do, thic sO
mul n thi hanh I0i hO a dé.

Thuyt estoppel vOi nhilng didu kil n trén da dilic an I0 quic 0 ap ding

rit nhiDu. Trong b0n &n “ThOm I0c d0a vung bil n BO¢” gila COng hoa

Lién bang BO0c va Ban Mich, Ha Lan, Toa an qulc t0 da phan quylt ring
estoppel khédng ap ding cho Cl ng hoa Lién bang Bl c, mic du qul ¢ gia nay
da c6 nhing I0i tuyén bl trong qué khd nhIm céng nhin nlidung cla
Céng 00c Genéve 1958 vl thim I0c dl a, vi Pan Mich va Ha Lan da khéng
b0 thilt hOi khi dla vao nhing I0i tuyén b0 do.

Trong bl n an “Nhl ng holt dl ng quéan sl va ban quan sl t0i Nicaragua”
gila Nicaragua va M0, Toa da phan quydt nh sau: “... ‘Estoppel’ cé thO
dilc suy dilnt0 mOtthai dl, nhOng I0ituyén bl cla mit qulc gia,
nhOm chdp nhi'n mOt tinh tr0 ng nao dé; thai d holc I0i tuyén bl khéng
nhOng phli d00c phat bilu mit cach rd rdt va lién t0 c, ma con phli

khiD n cho miOt hol ¢ nhilu qul ¢ gia khac di a vao dé ma thay dii hoOt
ding, va do do phiichOu thilt hdi”.
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Ap diing nhi ng nguyén tl ¢ trén cl a estoppel vao nhing I0i tuyén bl cla
Viot Nam Déan chi C ng hoa, chung ta thly thilu difu kil n 2 va 3 da néu

0 trén. Nam 1956, nam 1958 va nam 1965, Trung Qul c da khéng cé thai di
nao, hol c thay dli thai dl vi dla vao I0ituyén bl cOa Vilt Nam Dan

chi COng hoa. Va Trung Qud ¢ cting khdng thl chdng minh di0c r0ng minh
b0 thilt hOi gi do dJa vao nhing I0i tuyén bl d6. Vilt Nam Dan chl

COng hoa cing khéng dii0c hi0Ong IDi gi khi c6 nhing I0i tuyén bl do.

Luc do6 hai dan tOc Viot Nam va Trung Hoa r0t than thiln, “v0 a l1a d0 ng

chi, vila la anh em”. NhO'ng I0i tuyén b0 cla Thi t00ng Phim Van Bl ng
hoan toan do tinh h0 u nghl Hoa-Vilt.

HOnnOa, I0i van cla bl n tuyén bl khdng hi nédi rd rang minh bl ch la

cbng nhi'n chi quydn cOa Trung Quc trén Hoang Sa. Bl ¢ cong ham chi
noéi: “Chinh phd n00c Vilt Nam Dan chd COng hoa ton tring quyltdinh Oy
(quydt dinh O0n dinh lanh hoi 12 ddm cOa Trung Quic), va s chd thO cho
cac cl quan Nha nlc co trach nhidm trilt a0 tén tring hi phOn 12 hOi

ly cDa Trung Quic...”.

LOituyén bl cOa Tho t00ng Phim Van B0 ng ctng c6 thd hilu la mOt 0|
hOa din ph0Ong, mOtI0ituyén bl y dinh sO lam mOt vilc gi

(declaration d’intention). Thit viy, day la mOtI0i hOa sO ton tr0ng

quylt dinh cla Trung Qulc trong vilc On dinh lanh hdi cla Trung Qulc,
vamitidihOa sO ralinh cho cO quan cong quydn cla minh tén tr0 ng
lanh hoi dé cla Trung Qul c.

MOt I0i hOa thi I0i cang kho rang bulc quc gia da ha. Toa an Qulc 10
da rathém mit diDu kiln nda d0 rang bulc mOtI0i hOa: do6 lay chi
thOc s c0a mOt qulc gia da hOa. Nghia la qul ¢ gia d6 c6 thic sI muln
bl rang bulc blilli hD'a cla minh hay khéng. B0 xac dinh you td “y
chi” (intention de se lier), Toa xét t0t cl nhOng d0 kil n xung quanh

I0i tuyén b0 d6, xem né da di 0 ¢ phat bil u trong bl i ¢l nh, trong nhi ng
dil u kil n nao (circonstances). HIn n0a, ndu thl'y qulc gia dé c6 thi t0
rang bul ¢ minh bl ng cach ky tholl 00c vOi quOc gia kia, thi I0i tuyén

bl dé lathDa, va Toa s kOt ludn la quOc gia phéat bil u khéng thi c

tinh c6 y mudn bl rang bul ¢ khi phat billu IDi tuyén b0 dé. Vi viy, I0i
tuyén bl dé khéng co tinh chit rang bull c.

Trong bl n an “Nhi ng cul ¢ thi nghil m nguyén t1” gila Uc, New Zealand va
Phap, Phap da tuyén bl la s ngl ng thi nghidm nguyén t0. Toa an da
phan quylt rdng Phap bl rang bulc blil0i hla vi Phap thlc sl coy

muln b0 rang bul ¢ bli I0i hOa doé.

Trong tri0ng hOp Viot Nam, ThO t00ng Phim Van B0 ng, khi tuyén bl s0
ton tri ng 1&anh hii cla Trung Qul ¢, khéng hi ¢é y dinh n6i a0 n v n do
chl quyln trén Hoang Sa va Tri0ng Sa. Ong da phat bil u nhi ng I0i tuyén
bl trén trong tinh trdng khi n tr00ng, chil n tranh vOi MO b0t dlu leo
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thang, HOm dli 7 c0a MO holt dllng trén eo biln Dai Loan va de dol
Trung QuOc. Ong da phlillptlcléntiing d0 Ong hd Trung Qudc nhIm
gay mitl0cI00ng chOng dli l0i vOi mOi de dol cla MO.

LOi tuyén bl nam 1965 cla Chinh phd Vit Nam Dan chi COng hoa cting nhi
viy. Bngl0cclallituyén bl do la tinh trlng khi n trd0 ng, nguy ngl p
0 Viot Nam. Bay la nhOng I0i tuyén b0 c6 tinh chinh tr0, chd khéngphOi phap ly.

NOu xét ydu t0 lién tOc va tri0ng kO thi ba I0i tuyén bl cOa Vilt Nam

Dan chi COng hoa cting khéng hii dd tiéu chuln nay. Estoppel chd ditra
ndu chdp nhin gil thuydt Viot Nam Dan chi COng hoa va Clng hdoa xa hii
chl nghta Vilt Nam la mOt; va c Phap trong thdi kO thuOc dia, va Vilt
Nam COng hoa tri0c nam 1975 cing la mOt dii vOi Viot Nam hiln thoi.

NOu xem nh Viot Nam Dan chi COng hoa la mOt qul ¢ gia riéng bil't vOi
Vit Nam hil n thi i, thi estoppel khéng ap ding, vi nh0 da n6i 0 trén,

I0i tuyén b0 sO di0c xem nhO I0i tuyén bl cla mOt qudc gia khdng co
quyl n kil m soat trén lanh th0 tranh chOp. NhD vOy, ndu xem Vilt Nam

néi chung nhl mit chO thD duy nhitt0 x0a d0n nay, thi ba I0i tuyén b0
cla Vilt Nam Dan ch0 ClOng hoa chl la mOt s phat bilu cé y nghia chinh
tr0 trong don kO thOi chiln, so vOi l0p tr00ng va thai d0 cOa Vilt Nam noi
chung t0 thd kO XVII d0n nay.

Tém 10§, nhing I0i tuyén b0 ma chung ta dang phan tich thil u nhilu yOu
t0 d0 c6 thD 4p ding thuylt estoppel. YO u t0 “reliance” (t0c la quic

gia kia c6é dla vao l0i tuyén bl cla qulc gia nay ma bl thilt hOi), va
yOou t0 “y chi” (t0c la qulc gia phat bilu IDi hOa c6 y muln bl rang

bulc blillihla do) rlt quan trdng. Khéng co “reliance” dl gili hin

sl ap ding cla estoppel thi cac qulc gia sil bl cln trd trong vilc

hol ch d0 nh chinh sach ngoli giao. Cac qul ¢ gia s phitl ép bullc cl
thD trong nhi ng chinh sach ngoli giao I0i thOi.

Khi di0 u kil n chung quanh thay dii, chinh sach ngoli giao cla qul ¢ gia
kia thay dli, thi chinh sach ngoli giao clla qul ¢ gia nay ciing phli

thay dli. Cac qul ¢ gia dUi b0 n thanh thu va dlli thu thanh b n la
chuyOn thOOng.

Con nhng I0i hOa ddn ph00Ong trong d6 qul ¢ gia khéng thittinh céy
muln b0 rang bul ¢, thi n6 chilng khac gi nhing I0i hila vé t0i vO, nhi ng
I0i hi a suéng clla cac chinh khach, cac 0 ng cl vién trong culc tranh

cl. Trong méi tri0ng qui ¢ 10, nguyén tl ¢ “chl quyln qulc gia” (état
souverain) rdt quan tring. Ngoli trd t0c 10 qulc t0 va nhing difu lu0t

cla Jus Congens, khéng cé lult nao rang bullc qui ¢ gia ngoaiy mulln cla
minh, khi ma quUc gia nay khéng gay thilt h0i cho qulc gia nao khac.

Vivlyy chicla qulc gia dong mit vai tro quan trl ng trong vil c quyOt

9/10



C6 phii cong ham cla th0 t10ng Phi m Van D0 ng la la bai t0y trong tinh hi u ngh Vilt-Trung?

T&#225;c Gi&#7843;: VRNs
Th&#7913; S&#225;u, 17 Th&#225;ng 6 N&#259;m 2011 08:06

di nh tinh chOt rang bullc cDa mdtI0i hOa d0n phi0ng.(5)

Ong L0 u V&n LO0i, c00u Chanh van phong-Trl |y BO trl0ng Ngoli giao,
Tr00ng ban Bién gili thul'c HOi ding BO tri0ng (1978-1989) da nhi n xét:
“Céng ham cul a éng Phallm Van Béng chill 1a mé0t c00 chil t6t dellp
vé tinh hT'u nghil, ul ng hé0 Trung QuO ¢ trong luc My dlla hal m dé0

7 171 eo biéll n Dai Loan ma théi”.(6)

TO nhOng phén tich trén, theo chung t6i la xac dang nhi ng cn phUi

nhOn mOnh rOng t0t c0 nhi ng hanh dllng ngoli giao cla Thi t00ng PhIm
van Bl ng khoéng phlila 6ng khéng nhin thOy mliy dl c0a Trung Qulc dUi
vlli cach mOng Vilt Nam vi 6ng da c6 kinh nghil m va da trl gia trong

ban dam phan Geneve nam 1954, khi ban vO vil ¢ chdm dit chil n tranh va
I0p 10§ hoa binh 0 Béng DO0ng. NhD ng kinh nghii m 0y cting khéng ngan
ong dilc khi gilli quylt cac viin di bién gili, [anh thD vOi Trung Qulc

vi Vit Nam da tDonén 0nt00ng ring Viot Nam da t0 nguyln chdp nhOn
nhOng hy sinh vi I0i ich cDa di0ng I0i chung vl “cung t0n t0i hoa binh” dang
thO nh hanh trong th0 gili x& hii chd nghta luc bly gil.

NhO ng quan tring hin hit, {0 nam 1945 d0n nay, Quic hiin0Oc Viot Nam
Dan chi COng hoa, Qulc hiindOc Viot Nam COng hoa, MOt trin DTGPMN
Viot Nam va sau dé 1a Chinh ph Cach ming lam th0i COng hoa miln Nam
Vit va hiln nay la la Quic hiind0c CHXHCN Vilt Nam chla bao gil 1én
titng hol ¢ ra nght quydttl bl chl quyOn cla Vit Nam trén hai qul n

dlo Hoang Sa-TrlIng Sa.

TOt cO nhOng ching c0 ma phia Trung Qulc dda ra ddu vo hil u!
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