Kiln ting ba lap

T&#225;c Gi&#7843;: Hoang Tuln -SGT Uc Chau
Th&#7913; T&#432;, 02 Th&#225;ng 3 N&#259;m 2011 21:51

Trong xa hli thd0ng ton phap ludt nho Uc, nhan phim, tai sOn cla con ngd0i di0c tén trlng,

cac quylntl dodi0c blo vl, miiquan hl gilangdCivangdlidilcdittrén nln t0ng chu toan
tradch nhidm dan s0 va t00ng kinh trong c0 xO. B0 mOt mOtblo dim quyldn t0 do va uy tin cla
ca nhan, mit khac bl o di m quyln t0 do ngdn ludn cla truyl n théng cting nhd céng chung, lul't
phap Uc ciing ¢6 nhilng dilu kholln v phl bang mi 0. Tuy nhién, trén thi ¢ t0, ludt vO phd
bang mO 10 thd0Ong la cong cl, di0c nhing ngl0i quydn thd trong x& hii sO ding dd blo vl
quyln t0 do ca nhan, th m chi che dly nhilng chuyl n khul't I0p, nhO ng hanh d0 ng sai trai cla
h tr00c cong ludn. Nguy hidm hOn, c6 nhiing ngd0i gilu ¢4, nhing t0 chOc tidn ring bl c bl
trong x& hii, c0y quyOn, cly thd, cOy ti0n bOc, I0m ding chuyln kiln tdng d0 gay phidn nhil u,
kho khan, khi ng holl ng cho ngd i khac, nhOm tr0 thu ca nhén, hol ¢ nhI ng mOc tiéu bt chinh
khac. Nhi'ng v kiOn tOng nhi vOy, trong ti0 ng Anh gli la Vexatious Litigation, tilng Vit tOm gOi
la "ki0 n t0 ng ba lap"; va nhing kU d0ng ra thDa kil n ba lap dé gli la Vexatious Litigants.

Trong khi thO a nh n quyd n chinh dang clla mii céng dan trong vil ¢ di tim s thI0ng phdt cong
minh cla cong ly, lul't phap cling cé bl n phin bl o dlm ti0 n trinh thi ¢ thi cdng ly t0i toa mOt
cach hilu qul, giliquyldt nhOng vO kil n t0ng cOn thit, d0ng thdi ngan chin nhing kO cOy ti0n,
cly thd, dung kil n tOng di gay khé khan cho nhing ngdli I00ng thiln, thOp cO bé hl ng trong xa
hoi.

Hil u rd dilu nay, nén mOt hai thO kO trd0c, trén thl gili da c6 nhilu qulc gia cé dlo lult chlng
kiDn tOng ba lap. Thi dl nh0 Anh QuOc, ngay t0 nam 1896 da cé dio lult The Vexatious Actions
Act; r0i Scotland, mitdio lult ti0ng t0 cling d00c théng qua nam 1898.




Kiln t0ng ba lap

T&#225;c Gi&#7843;: Hoang Tuln -SGT Uc Chau
Th&#7913; T&#432;, 02 Th&#225;ng 3 N&#259;m 2011 21:51

Vi nhing v kiln b4 1ap gay t0n kém thii gian cla toa, tiln bl c cla céng qul ctng nhi cla bl
din, ding thiitlo cho bl dln nhing khé khan, phid n nhidu, thO m chi khD dau, tan vO hOnh
phc,... nén dl ngan chln nhing v kil n ting ba lap, t0i Uc, lult phép lién bang cting nhi tid u
bang dlu c6 nhilng dlo lult nhD m ngan ch'n nh ng vO kil n t0ng ba lap cliing nhi trao cho toa
an, quydn hin dii phé vii nhOng kU kil n t0 ng ba lap. Ngoai ra, lién bang va cac til u bang cling
c6 danh sach nhing kO chuyén kil n t0 ng ba lap b0 gilli hOn hol ¢ nghiém cOm quyOn kil n t0 ng
t0itdoa. VOi sO thng nhit vO ludt phap chi ng kil n t0ng béa 14p trén toan quic, blt cl c& nhan
hay t0 chc nao, mdt khichlOu s gili hOn kil n tOng ba lap t0i mOt ti0u bang, ngdlido sO bl gili
hin lubn t0i cac tilu bang khac. Khéng nhing thi, ngay ¢l ludt sO, tring s, hay cong ty ludt
dii didn cho thén chl trong mOt v kiDn b0 toa coi la ba lap cting co6 thd bl toa khil n trach, bl
mOt uy tin,... nén chinh bl n than hU clng r0t thOn trOng va thiOng la t0 chli nhing vO kil n ba
lap, cho du cé dilc trl hiu hr.

Riéng t0i til u bang Queensland, dlo lult Vexatious Proceedings Act 2005 c6 nhing dil u kholn
cho phép toa tuyén bl mit ngi Ui la "vexatious litigant". Quan tring hi'n, d0o lult nay cho phép
toa c6 thim quydn tuyén bl mOtvDd kil n la ba 1ap, thul n tuy trén nOn tdng, dd0i mOt toa, dé la
vl ki n khéng dang kil n (without merit), hol ¢ khdng c¢é blt cO viln 0nh thanh cong nao (without
any prospect of success); ma khdong c n phii chlng minh ding cl b0t chinh cla nglUi kil n.

Bl o lult nay cting c m khéng cho nhi ng ai da bl toa tuyén bl la kiDn ba lap, di0c quyln thla
kiDn nglUi khac, trd khi di0c toa cho phép.

THO NAO LAMOT VO KION TONG BA LAP

MOt ngOOi kil n bé 1ap 1a ngl0i thO 0 ng xuyén va lién t0c thla kil n ngl Ui khac du ly do kiln
khéng hi'p ly va mi ¢ dich kil n khéng thich hi p (A vexatious litigant is a person who "frequently
and persistently seeks to commence legal action without reasonable grounds or for improper
purposes).

V0Oy thD nao la mit vO kiln ba lap?

YOu tD d0u tién cla mit vO kiln b4 14p 1a "chuyl n chdng dang kil n clng kil n". Chuyl n chi ng
dang kil n la nhi ng chuyl n ding chO'm vOt vanh trong dili thO 0 ng; hay chinh minh géy chuydn
tr00c, d0n khi ng00i ta gay I0i, thi thOa kil n. Thi dd, é6ng A vil't bai phl bang, vu khi ng éng B.
Ong Bt c giln vilt bai phin bac. LOp tlc 6ng A cly tiln, cly thi, thla éng B ra tda. Trong
trd0ng hip nay, vO kiln cla 6ng A c6 thd bl tdoa tuyén bl la vO kiDn ba lap va 6ng A cé thi bl
ghép vao danh sach nhing kO kil n ba lap.
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YOu tD thD hai cDamOdt vl kiln b4 lap la nghOi thOa kil n O tinh tri hodn mOt cach vé ly cac tho
t0c phap ly t0i toa, cac doi hii lult ddnh c0a ngdOi bl kil n.

YOu tD thD baclamOtvl kilnba lap la ngiDithla kiln I0i d0ng nhing kI hD cla lult phap do
dung kil n t0ng lam cong cl gay phil n nhilu ngld0i khac. Thi di, 6ng A thué lu0t sO gdithD ham
dia kidn éng B. B0 n khi lult sO cla 6ng B yéu clu 6ng A cung cUp cac dd kiln cln thilt, ong A
tri hoan khéng chilu cung cllp. Nhi ng lau lau, na nam, mit nam, I0i thué ludt sO gdithD cho
ong BhamdiatilpticvO kiln...

YOutD thD t0 cOa vO kilnbalap la mictiéu milp mO. YOu td nay b0t ngulntl yOu t0 thO nhOt,
"chi ng cé gi dang kil n cling kil n" thi lam sao ¢6 diilI ¢ mOc tiéu chinh dang. Vi vy, mic tiéu
cla vl kiln ba lap, chl la gay khé khan, phil u nhif u, nhd ¢ d0u cho ngl Ui khac, chl khéng phli
di tim sO thO 0 ng phOt cong minh cla cong ly. "Tao khdng kil n may lam gi cho mit céng. Lau
lau t0n mOy tram cho lult sO gUi thO dda kil n cho may dau tim, nhO ¢ d0u chli, nhO vly la d0 d0
tao tr0 thu may..."

TO1SAO LOI KION BA LAP?

PhO n déng, nguyén nhan cla mit vO kil n b4 lap la do mau thul n, t0 thu. Ngoai ra ciing cé
nhOng céng ty, nhing t0 chlc cé thD I0c, gilu tiln b0 c, dung kil n tOng ba lap d0 tr0 thu. Thi dd
nhO vO kil n b& 14p nOi ti0 ng, nguyén dl n la gido phai Scientologists nii til ng hoan va, da thué
mO0n ctng nhO dung nhilu giao hJu cla minh thay phién nhau kil n t0ng kO thu cla minh.

Bl c bilt, trong bli cl nh dl u tranh chinh tr0 cla clng ding ngd0i Vilt hdi ngoli hiln nay, cling
c6 nhing ddu hilu cho thdy VC da dung nhi'ng vO kiDn t0ng ba lap d0 gay kh6 di cho cac t
chlc, cac hi doan, doan thd, holc ca nhan cé uy tin va I0p tr10ng chi ng cd ng kién quyl t, nhi
6ng Nguyln Tho Phong, Ch0 TOch CD Lién Bang da tuyén b0.

D1 nhién, VC khong bao gill xult dlu I0 diln, nh ng ching dung ti0 n ¢ a, xdi di ¢ nh ng nhan
vt trong clng ding c6 bl ngoai qull ¢ gia, ding ra thO c hiln nhO ng vO kil n t0ng ba lap. Thi do
ndu thOy éng B la ngl Ui c6 thanh tich va uy tin chl ng c ng, ching dla til n cho éng A, ra Il nh
ong A tim cO d0 kil n 6ng B. NhOn I0nh, 6ng A s tim cach dan clnh, chic gin, gay hin, chOi
bli, lang mO... dng B, d 6ng B chii I0i. Khi 6ng B chiildi, 6ng A sO dung tiln blc cla VC thDa
kiln éng B, hollc lau lau thué lul't s gOi th0 ham d0a kidn éng B, lam cho 6ng B tli ngay nhilc
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dlu, mOt thi gil, ti0n bOc lo kil n, khéng con dJu é¢c dau ma chi ng cl ng.

NGUY HIOM VA BOT LOI KHI KION BA LAP

NhiDu ngl0i thO0ng c6 quan nidm, ai c6 tiln c6 cla thi c6 quyln kil n b4 1ap blt c0 ai hd muln.
Thic td, khdng hin dd dang nh vOy. Ly do la ng00i thDa kil n b& 1ap phli dlidion vdirdt nhilu
nguy hilm va b0t I0i.

Tho nhOt, long t0 tring va sTdiln cla ngdOithOa kil n ba 1ap sU bl t0n thO0ng, nhitla ddivOi
nhOng ngl0i co tén tuli trong cl ng dl ng. Binh thi 0 ng, da la con ngd i, ai ciing cé long t0 trdng
va 00 ng tam t0i thiDu. Vi vy, mOt khi theo duli mOt vO kil n b4 14p, ngay trong tham tam, ngi i
do da thOy nhi ¢ nha, dau khi . Va nhi vy, v ki n thua thOng ch a bilt, trd0c mOt chinh minh
da phUi chOu hinh phUt ngay trong tdm ca minh.

Tho hai, phOnOng b0t I0i cla gia dinh, bl ng hu, cOng ding... d0i vOingdOithOa kil n b4 lap.
Thiiddi hidn nay, trinh d0 déan tri phat triln, hdu nhD b0t c0 ai ciing nhin ra chuyl n dang sai,
phiitrai cDa mitvD kil n, nhitla trong mOt viln kil n ba lap, "ching cé gi dang kil n ma cing
lam O0m 1", thi ai cing nh'n ra tdm dla b0t chinh cla ngl0ithOa kil n. ThO hdi khi dé, ngi0ithOa
kiDn ba lap c6 chllu diing ni sO khinh r0, ph0 bang cl a gia dinh, blng hOu, cdng ding?

Tho ba, ngilitha kiOn ba lap phiidlidiln viinhing dlo ludt chlng kiln tOng ba lap, va co
nguy cl b0 toa tuyén bl la kO kidn tOng ba lap, ngan cin quydn kil n tOng cla ngl i do trong
t00ng lai.

Tho 10, ngd0ithOa kil n ba lap c6 thd bl chinh lult sO, tring sO t0 chdi. Hil n nhién, danh ti0 ng
va uy tin cla mit ludt sO, trdng s, dau cé thD vi mOt sO ti0n khéng I0n ma nhin mOt vO kil n ba
lap d0 r0i b0 mang ti0 ng, thOm chi b0 téa khil n trach, b0 Lult sO doan, Tring sO doan kO lult...

P01 PHO VOIKION BA LAP

MO ¢ dich cDa mit vD kil n ba lap khdng phli la doi toa thi ¢ thi cong ly, ma la nh0 m gay phil n
nhidu, dau khO cho ngl0i khac. Vi vly, xa hii da c6 nhing dl o ludt ngan cOm nhing vO kil n ba
lap. Tuy nhién, trl0 ¢ khi toa c6 thd tuyén b0 mOt vO kil n la kiDn ba 1ap, bl n than ngh0i b0 kiln
ctng nh nhing ngl0i co trach nhid m trong clng ding, va ngay cl than nhan bl ng hlu c0a hai
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bén t0 ng phi0ng, dlu c6 thl gbp phl n ngan chin holc héa gili mOtvO kiln ba lap.

Dilu diu tién, chung ta nén trl ¢ til p hol ¢ gian til p, tim cach khuyén bl o nguyén diin cla mit
vl kiOn ba lap, dl ngl0idé thly dilc sl vo ly cung nhing hdu qul tai hdi cOa vil c minh lam.

Dilu thl hai, trong t0 cach cong dan c6 thil n chi, ching ta cé thD vilt th0 cho van phong lult s
dii didn cho nguyén diin, trinh b0y s vo ly cla v kil n.

Dilu thD ba, cac vO lanh dU o trong c ng d0 ng cling c6 thl thuylt phlc nguyén din hud b0 v
kiOn. NhO't la khi nguyén din la nhan vt ndi tid ng trong cd ng di ng, thi mOt vO kil n ba lap sO
Onh hO0ng tai hOi khéng chl nguyén din ma ¢ clng dlng.

Dilu tho t0, c4c ¢l quan truyl n thdng cling c6 thl glithd, xin phing vin, lult sO d0i didn cho
nguyén din, di lam sang t0 s v6 ly cla vl kiDn béa lap. Pilu nay s lam cho lul't s cling nhi
van phong ludt s dii diln nguyén diin hidu ré Onh hiOng b0t I0i cOa vl kil n trong cng do ng.

Hy v ng bai vilt nay s gép phiintlo sO On dinh trong cdng dlng, va ngan chin phdn nao
nhOng vl kiDn ba lap gila ngl0i Viot vdingdOi ViOt.
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