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SO t0 do cha gili truyl n théng hay t0 do bao chi cé lién hi chitchl viitl do ngdn luln.

Gilng nhi TO Do Ngén Luln, TO Do Bao Chi la mOt trong cac dilu can bn cla nin Dan Cho.
Tu Chinh An Tho NhOt c0a Hiln Phap Hoa KO da cO m doan chinh quyl n khong dilc phép tilc
blt cac t0 do ngdn lul n, tén gido, bdo chi va hii hip. Blo vl nin 0 do bao chila blo v quyln
clangllidan dilc hidu bilt va khuyl n khich cac ¢l quan truyl n théng bao céo va thio luln
vl cac billn ¢ chinh trl da x0y ra hay sO x0y ra. NhO t0 do bao chi ma cac y tiing cé thi dilc
in0n, phd biln va trao dili, va chd blng cach thdo luln climd cacytiIng ma sO thit mOidi0c
phat hil n. Nha binh lud n chinh trl danh ti0 ng Walter Lippmann da t0ng n6i: MOt nOn t0 do bao
chi khéng phti la mOt d0 c quyl n (privilege) ma la mit nhu cOu ¢l hOu (an organic necessity)
clamitxahbitltdlp.

TOi Hoa KO ngay nay, phiin I0n cac billn cO chinh tr0 thOOng xOy ra t0i Tho D& Washington D.C.
va cac sl vilc nay da dilc bao chi va truyl n thanh, truyl'n hinh t00ng thudt. TriOc vilc t00ng
thudt c&c biln ¢, nhiDu ngd0ida dit cau hii, ai c6 quyln cho phép ngliDi dan dilc nghe
nhOng gi va di0c¢ dic nhing gi? Chinh quyl'n cé nén kil m duyOt cac bai bdo chla ding céc tin
t0 ¢ gay nguy hil m cho an toan céng cng? Vil c kil m duydt cac tin t0 ¢, ndu co, khi nao bl coi
la di qua xa? Lam sao ngan nglla nhing t0 bao I0i ding nOn t0 do bao chi di néi sai s thic,
lam hOi nhOng ngl 0i 100 ng thil n khac?
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SO t0 do cha gili truyl n théng hay t0 do bao chi cé lién hi chit chd viitl do ngdn luin. TO do
béo chi trl0c kia chl bao gdm cac sach vO, nhit bao va tlp chi, nhIng ngay nay nin t0 do dé
con di0c &p ding vao truyl n thanh, truy0 n hinh va phim 0nh. Hai phO0ng ti0 n truy0 n thanh va
truy0 n hinh th00Ong b0 chi phdi bli cac quy lult cOa chinh quyln bli vi cac lan séng la mOt
ngul n tai nguyén chung (a public resource) va cac tln sl phat thanh va phat hinh ¢6 gili hO'n
va cling vi thd, mOt sO phOm vi truy0n thong b0 gilli hOn hOn cac thd khac.

1. Kim duyOt bao chi

NhiD u chinh quyl n trén thD gili hi0 n dang kil m soat bao chi va cac phl 0 ng ti0 n truyd n théng
khac. Cac chinh quyl n nay c6 thi pha hl'y cac may in, ngan cln cac bai t00 ng thult khéng cho
phU bil n, dong cla cac toa bao thl 0 ng chl trich chinh phl, khéng cho phat hanh hay t0 ch thu
cac culn sach, doi hii s kil m duylt sach bao tri0c khiin On, ¢ m doén trinh chilu cac phim
Onh... TOi Hoa KO, Tu Chinh An Th Nhi'tblo d0m nin t0 do bao chi va cIm doan céc hinh
thO ¢ ki0 m duyOt cOa chinh quyln.

Céac gilli hi'n cla chinh quyln v 10 do ngén lul'n va bao chi c6 thd biln hO khi chinh quyln
kidm duylt cach phl bil n vil c gay cam thu hay khi tin t0 ¢ cé ch a di ng bén trong cac nguy

hid m cho nn an ninh chung. Vil ¢ kil m duy0t bao chi dd0c coi la cn thi0t khi c6 sO loan tin
thOt thi0t, 1am hOitdi cac nglUi dan vo i, nhi ng cach kil m duylt cac tin t0 ¢ khi nao bl coi la di
qué xa? Vao nam 1931, khi t0 tul n bao Saturday Press 0 Minneapolis thul ¢ tilu bang
Minnesota cho in mdt lo0t bai t0 cdo vién cnh sat tri0ng va mit s vién chilc dda phl0ng tham
nhing va an b0t cla cong, gli hi 1a bl n Do Théi an bit (Jewish grafters) thi tda an dia phing
da ban ra mOt I0 nh toa (injunction) déng cl a toa bao bli vi t thl p nién 1920 t0i Minnesota, da
co mitdio luitcOm xult bln cac tlp chi gay tai ti0 ng, phl bang va cé &cy. Trolc vO kiln Near
v. Minnesota nay, vl chanh an Toa TOi Cao la 6ng Charles Evans Hughes da xac nhin rl ng
dingycladio lult Minnesota la trin &p cac xult bin t00ng lai hOn la tring phit cac xult bl n
da qua. Blo lult cla tilu bang va I0nh toa nhl vy la mdt sO vilc vi hiln vi gili hOn tr00c (prior
restraint).

Boi vOivilc kil m duydt cOa chinh quyln trd0c khi m0t bai bdo, mit culln sach di0c xult bln,
ong William Blackstone, vi quan toa va lul't gia danh tilng ngd0i Anh, da tdng vil't: TO do bao
chi bao gim ¢l vilc khéng dilc gili hin tr00c cac phU biln, va quan toa Charles Evans
Hughes phan quylt ring duy tri dlo luDt cOa til u bang Minnesota sl la mOt bl0c di tidn t0i hi
th0 ng hoan toan kil m duyOt. Cach ly ludn nay t00ng t0 nh0 chO thuyOt vO sO nguy hiDm rd rang
va hiln t0i (the clear and present danger doctrine) ma v chanh &n Holmes da do clp. Sau do,
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Toa TOi Cao ciing vé hilu héa cac dli o ludt til u bang da c m doan vill ¢ phan phli cac gily
qul ng cdo va tl p in mdng (handbills and leaflets) ma khong dil0 ¢ phép cla vién chi ¢ thanh
phO. Tuy nhién, Toa TOi Cao cting clinh cao ring vilc gilli hiin trd0c d00c cho phép khi lién
quan t0i n0n an ninh qul ¢ gia va s bl o dlng trong nd0c.

40 nam sau vl an vl bao chi kO trén, vin d0 t0 do trong vil c phU biln va quyln I0i cla chinh
quyln I0i d00c mang ra thd thach. Vao nam 1971, 6ng Daniel Ellsberg, mit nha phéan tich chinh
tr0 lam viD ¢ t0i BO QuOc Phong Hoa K0, da vi phOm céc quy ludt vD an ninh do cung cOp cho
hai t0 bdo New York Times va Washington Post cac tai lil u nghién clu vO culc Chiln Tranh
Vit Nam. Cac tai lilu mOt nay la mOt phdn thulD c bdo céo nhilu quyln cla BO Qulc Phong mé
t0 cul ¢ chiln va cho thO'y rdng trong thO p nién 1960, chinh quyl n Hoa KO da néi dii dan ching
vl nhilu ph00ng dil n. Sau khi suy nght, hai t0 bdo New York Times va Washington Post b0t

dl u cho tin cac dol n trich cla cong trinh nghién cOu. Ngay I0p t0 ¢, TOng ThO ng Richard Nixon
da xin mit 10 nh toa ngan chOn vil ¢ phU bidn kO trén vi cho rdng sO vilc d6 da vi phi m vao BUo
LuOt Do Tham cla nam 1917 (the Espionage Act of 1917) khi dé con hiDu l0c. VO &n New York
Time va Washington Post kil n chinh phl Hoa KO, hay con dic giila v an Tai Lilu Ngd Giac
Pai (the Pentagon Papers) dillc trinh Ién Toa An TOi Cao va céc vil quan tda da bl philu 6
chlng 3, xac nhi n r0ng chinh quyl n Hoa KO da khéng cung clp dl bil n minh cho vilc gili hIn
trl0c, khéng chiing t0 di0c ring vil ¢ phl biln cac tai lilu dé s gay ra cac nguy hiitric tilp va
nghiém tr0 ng cho qul ¢ gia. Sau dé, hai t0 bao ki trén tilp t0 ¢ cho in Tai Lilu Ngd Giac bai.

Tr00c quyln t0 do b&o chi, thD m phan Hugo Black la vO quan tda khéng nhan nh 0 ng, d& noi:
Qua Tu Chinh An Thi NhOt, cac vi 10p quic da cho quyln t0 do bao chi s che chil cn thilt
dl hoan thanh vai tro quan tr ng trong n0 n dan chi cla chung ta. Bao chi dung dil phlc vO
nhOng ngl0i bl cai trd, khéng phli nhi ng nha cai trl (the press was to serve the governed, not
the governors).

2. Ki0m duyOtsU thé tlc

MOt thD phD biln khéng dilc Tu Chinh An Thi Nhitblo vi, dé la s thd tdc (obscenity) bao
gl m bén trong la lodi dam thD (pornography). Tuy nhién c6 mit viin d0 dit ra, do6 la lam sao xac
dinh dibc sO thd t0c? Cac l0ichdiblico phUila thd tdc khong? Loli phim X ¢é thé t0c khéng?

NhiDu ngO0i cho rdng cn phUi kil m soét vilc xult bIn cac 0n phOm néi v0 dOc tinh va cac toa
an cing canh chl ng cac cul n sach khiéu dam, cac cul n phim trinh chilu cac cnh dii trly. Khi
khong cé céc tiéu chuln dl xét doan, cac nhan vién chinh quyln c6 thd ndirdng y nghia vO thé
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t0c di cOm doén céc tai liou ma hi khéng 0 a.

Trong nhilu vO kiln, Téa An T0i Cao da cl glng lam rd danh t0 tho tic. Nhan v an Miller kil n
California vao nam 1973, Toa TOi Cao da dit ra ba tiéu chuOn d0 cOu xét mOt sOn phOm b0 coi
la thé thc: (1) mOt ngh0i binh thO 0 ng, ap ding cac tiéu chulln hiln thdicla clng ding, sO cIm
thOy mit cach t0 ng quat sOn phim dé khéu gili vl dam tinh, (2) sOn phim mé t0 hanh vi dam
dic ma lult phap dia phi0ng hay céc tda an coi la xac phim, (3) sOn phim, xét theo t0 ng
quéat, thilu di cac gia tr0 ding din vl mdt van chi0ng, nghd thult, chinh tr0 hay khoa hUc.
Ngoai ra, con cé I0i binh lul n nOi tiong cla vl chanh an Potter Stewart nhi sau: Toi khéng bil t
phUi dl nh nghia sO thé t0 ¢ nhi thD nao, nhing téi bilt mOt sOn phdm la thd tdc khi nhin thOy rd
rang.

Toi Toa An TOi Cao, ngoai hai v chanh an Black va Douglas, hlu nhi t0t ¢l cac vl khac diu
coi cac tai lilu tho t ¢ khong thull ¢ v ngdn lulln (speech) hay bao chi (press) la nhiing tl dilc
dung trong Tu Chinh An ThO NhOt, vi vy khéng d00c blo v va c6 thd b0 kil m duy0t.

KO t0 vO an Miller v. California, cac nha lam lult, cac tdoa an va bli thOim doan dila phdng da
dung céc tiéu chuln clu xét theo s xét doan khac nhau tuy theo cl ng dl ng, tuy theo dl a
phi0ng. Do céac tiéu chulln dila phi0ng di0c dung tli nén kO nghO khai thac tinh dil ¢ da phat
triln t0i vai ndi. Trén con di0ng thd 42 cla thanh phd New York, ngi0i dan c6 thd nhin thO'y d0
lo0i dam thO trong khi t0i mOt sO thO tr0n khac, 0t c0 c&c sach bdo va phim 0nh c6 mit chit
tinh ddc dlu b0 cOm doan, vi vy vao nam 1987, Toa Tl i Cao d& sUa dli cac tiéu chull n xét
doan vO s thoé tlc. Qua vO &n Pope v. lllinois, Toa TOi Cao x&c dinh rlng cac toa an khéng
di0c dung cac tiéu chulln dila phi0ng. VO chanh an Byron White néi ring gia trl cla mitsin
ph0 m khéng th0 thay dli t0 clng d0ng nay sang clng dl ng khac can ¢l vao sil chip nhindla
phiOng va vin dl chinh la gia tr0 phlido mOt ngl0i hiDu bilt danh gia mOt cach toan dil n.

NhO vy céc tiéu chulln clu xét vil s thé t ¢ ludn ludn phili do Tdéa An Tli Cao thOm dlnh va
cho I0i phan quydt culi cung. Tda clng tuyén bl vao nam 1969 rlng cac ngll Ui ban sach khéng
bl tr0ng phOt vi ban ra cac tai lilu thd t0c trd khi chinh h0 bil't rd dilu d6. Toa con quy dl nh

rl ng cac chinh quyln ti0 u bang va di a phi0ng khéng cé quyl n ngan cl n cac céng dan dung
cac tai lilu thé toc mOt cach riéng t0 nhi ng cac chinh quyln nay cé thl cIm nhing ngl0idODi
18 tulli vao céac hilu sach danh cho ngii Ui I0n hay vao cac rlp hat chilu cac lodi phim cim tr0
em. Qulc Hi cing théng qua cac dio ludt ngan tr0 vilc mua va ban loi dam thi, ching hin
cac tai lilu thd t0 c khéng thd gli bl ng bl u dil n.
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MOt vOn d0 khac la tiDu bang New York phé chulln mOt dlo lult tring phOt vil ¢ phén phli cac
tai lilu mé t0 tinh dicclatrl em di0i 16 tuli. MO c du xét theo mOt vai tiéu chull n, cac tai lilu
nay khong bl coi 1a thd tc nhing Téa An TOi Cao cling cho phép til u bang New York truy t0
nhOng ngl0i buén ban thd dé du cho ki ban khong trl ¢ til p tham gia vao vil ¢ khai thac tinh
dicclatrl em (vD &n New York v. Ferber, 458 U.S.747-1982). Toa TUi Cao cling cho phép cac
thanh ph dung t0i ph0 0 ng thd ¢ chia vung (zoning procedures) d0 lodi di cac r0 p chidu phim di
bl n va déng cla cac hillu sach ngli Ui l0n nlu nhi ng ndi nay la chi tra hinh c0a mai dam.

3. Gili hn viDc qudng cdo

Theo lult phap, vil ¢ qui ng cdo (advertising) di0c gli la ngébn ngd thiOng mdi (commercial
speech), khéng dl0c Tu Chinh An Th NhO't che chil. Vi phli bl o v c&c ngli tiéu thl, chinh
quyl n da kiD m soat mit phi n nao céng vil c qul ng cao. Nam 1914, Quic HDida llp raly Ban
MOu DOch Lién Bang FTC (Federal Trade Commission) c6 trach nhil m theo déi ndi dung cla
cOng vil c qui ng cdo va ¢l lam cho tai lil u qul ng cdo chla dll ng nhil u chi tilt xac thi ¢ hin.
ThidO vO cong vil c nay la vao nam 1971, cac qul ng cao thulc 1& bl cIm ph0 bil n trén truydn
thanh va truyl n hinh con trén cac 0n phO'm, cac hang thul ¢ la phdi lilt ké r6 rang thanh phln
chOt nhOa va chit nicotine. Cac loli qulng cao I0a dii cling bl ngan chin.

Trong nhilu nam, da c6 cac dilo lul't va quy ludt tiD u bang ngan cOm mit sO lodi qul ng cao rUi
t0i gila thO p nién 1970, cac toa an va 0y Ban FTC da ndi I0ng sO kil m soat. Thi d0 vao nam
1977, Toa TOi Cao da bac bl mOtdlo ludt cOm cac lult sO qulng cao vl cac dich vl va Il phi
(vO an Bates v. Arizona Bar Association). Cac qull ng cao vl thull¢c ngl a thai, cac diich vil y 10
cting khéng con bl cIm doan nhi tri0c kia.

4.Phim 0nh, truyl n thanh va truyl n hinh

Phim O nh, truyd n thanh va truydn hinh cung vli bdo chi dii0c glila cac philng til n truydn
théng dUi chung (mass media), la cac ngulin tin t0 c, gady Unh h00ng t0i déng d0 o qul n chung.
Qua nhilu thO kO, cac phing tiln nay da ddi mi, phat tridn, nén da gay ra r0t nhidu vl n dl
mUi va phic t0p.

Vao nam 1915, khi ki ngh phim 0 nh con sO khai, trong v &n Mutual Film Corporation kil n
Ohio, tda an da quy dinh ring cac thim quyln til u bang va dila phi ng cé hoan toan t do
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kiDm duyOt cac phim chilu bdi vi phim 0nh khéng di0c coi la mit phin cla bao chi (the press)
hay la cl quan cla cdng lul n (an organ of public opinion). KOt qul cla quylt dinh nay la da
xult hiln hang tram 0y ban kil m duylt clp dla phd0ng va clp tilu bang trén toan qul ¢ Hoa
KO, va cac 0y ban nay c6 quyln cOm clln cac phim 0 nh trinh chi0 u trong khu v c quin tr0.

ThOi gian tr6i qua, vil c duylt xét kU nghO didn 0nh cling thay dii. Vao nam 1952, HOi Bl ng
QuOn Trl cla tilu bang New York (Board of Regents) da khéng cho phép chillu cull n phim Y c6
tén la Bil u Huyl n Dilu (the Miracle) vi hi cho r ng cull n phim nay mang tinh xdc phi' m
(sacrilegious). Qua vO an Burstyn v. Wilson, Toa T i Cao phan quylt rdng phim 0nh dic che
chl m0t phOn bdi Tu Chinh An ThD Nhit va vil ¢ kil m duyDt trl0 ¢ cul n phim cl a til u bang New
York di0c coi la vi hiln bdi vi d nh nghta cla lult phdp vO chl xdc phm qua m0 hi. Toa TOi
Cao doi hii cac lult 10 kil m duylt phim 0nh phli xac dinh rd rang cac tiéu chull n va ap di ng
cac tiéu chulln nay mit cach cong bl ng. KO 0 khi d6, r0t kh6 cho cac 0y ban kil m duylt cim
doan cac phim 0 nh va ngay nay chil con mit sO it lo0i 0y ban nay tli vai tilu bang va dila
phi0ng. Vil c kil m duy0t th00Ong di0c can cl vao sl thé tlc.

Piiviikd nght diln Onh, hO cdng tim cach tradnh bit sO can thil p cOa chinh quyl n bl ng h

thO ng phén loli: loli G = dung cho khan gill thong thing, lo0i PG =cln s hiOng din cla cha
mO, lo0i PG-13 = cn sO hiOng din cla cha md danh cho cac trfl em dili 13 tuli, lo0i R = gili
hin (Restricted) va loli NC =cIm trl em di0i 17 tulli.

Cac gilli hi'n con dilc &p di ng vao truyd n thanh va truyl n hinh. Gil ng nhl bao chi, cac
phi0ng ti0 n truyd n théng nay la cac did n dan quan tring v0 tin t0c va tranh ludn, d0 cOp t0i cac
vin dd céng cng. BOi vi truyd n thanh va truyd n hinh hoOt dll ng trén cac lan séng cong cl ng,
ndu cé qua nhillu dai phat thanh va phéat hinh, sO x0y ra cac rli lol n hay trung chéo, vi viy
chinh quyln lién bang da cho phép mii dai phat song mit t0n s nhit dlnh. CO quan chlu
tradch nhidm dil u hanh vill ¢ phat séng la 0y Ban Truyl n Thong Lién Bang FCC (Federal
Communications Commission) va mic du 0y ban FCC khong kil m duylt nli dung vil ¢ thdng tin
hay can thilp vao viin di t0 do ngén ludn, nhing 0y ban nay da diit ra cac tiéu chulln d0 clp
gily phép hollt dllng va doi hili cac dai phat song phii tén trl ng cac ti€u chul n dé. Cac gily
phép nay c6 gia trll trong ba nam, sau dé phi xin tai clp. MOt dilu I0 quan tring cla Oy ban
FCC la chi thuydt céng bl ng (fairness doctrine) theo do, khi c6 mit vin dl quan tring cOn
diOc di cOp thi cac dai phat thanh va phat hinh phUi trinh bay mii mOtcla vin di. Tuy nhién
chlO thuyOt kO trén da bl khang cao vao nam 1987 vi co y kil n cho ring quyln I0i theo Tu
Chinh An ThO Nhitcla nhOng cl quan phat séng da bl vi phim.

QuyOn t0 do bao chi con cé mit ylu t0 quan trlng la dan ching c6 quyln bilt r6é chinh quyln
dang lam gi. Vi vy vao nam 1966, Qulc Hii da théng qua B0o Lult TO Do v Tin TOc (the
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Freedom of Information Act). TOi nam 1974, d0o lu0t kO trén I0i d00c tu chinh theo d6 chinh
quyln phiidl cho cac nha bao va cac céng dan quan tam xem xét cac hil sl lién bang (federal
records) nhi cac tai lilu vO ngén khol n, cac hinh 0 nh va bin dd, ngoUi tr0 cac tai lilu di0c ghi
ré la mit (classified).

Chinh quyl n lién bang va nhil u til u bang con chip nh n cac lult anh sdng mit trli (sunshine
laws) theo do, cac c quan cla chinh phll phit0 chic cac buli hIp cong clng va phiithdng
bdo tri0c mOttuln I0 vO cac buli mit tinh nay. B0o lult anh sang mOt trli nam 1976 doi hi gdn
50 cl quan lién bang, cac 0y ban va hii diing phii céng bl cac holt ding cla hi. NOu cac buli
hip ban vO ding I0i hoOt dl ng cla chinh quyl n d00c thO ¢ hil n trong phong kin thi cong chung
cé quylndiccac blntllngthultviltcla cac bulli hip doé.

Trong I0ch s cla Hoa KiI, vilc blo vl cac tl do dan sl (civil liberties) luén luén di c theo duli
vavin dd tranh ludn dd0c néu rala vilc Kilm Duydt ddivdisO TO Do. Dan chung Hoa KO

th0 0 ng cé khuynh hiOng ching I0i sU b0t dung thd (intolerance), hO khéng muln b0 sai bl o
phlilam gi vading tri0c cac vOn dl trlng dli, ngl0i dan d6i khi 0a thich TO Do hOn la Luén
Ly.
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